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La Cour, 

composee ainsi qu’il est dit ci-dessus, 

apres avoir entendu les Parties en leurs observations et conclu¬ 
sions, 

a rendu Parret suivant: 

Par Requite introductive d’instance, deposee au Greffe de la 
Cour le 8 fevrier 1927, en conformite de l’article 40 du Statut et de 
Particle 35 du Reglement, le Gouvernement du Reich a introduit 
devant la Cour permanente de Justice internationale une instance 
relative a la reparation qui serait due par le Gouvernement polonais 
aux Societes anonymes Oberschlesische Stickstoffwerke A.-G. 
(ci-apres denommee la Oberschlesische) et Bayerische Stickstoff¬ 
werke A.-G. (ci-apres denommee la Bayerische) a la suite de l’at- 
titude adoptee par ce Gouvernement, lors de la prise de possession 
par lui de l’usine d’azote sise a Chorzbw, vis-a-vis de ces Societes, 
attitude que la Cour avait declaree, dans son Arret n° 7 du 
25 mai 1926, comme n’etant pas cdnforme aux dispositions des 
articles 6 et suivants de la Convention relative a la Haute-Silesie, 
conclue a Geneve le 15 mai 1922 entre PAllemagne et la Pologne 
(designee ci-apres sous le nom de Convention de Geneve). 


La Requete conclut a ce qu’il plaise a la Cour de dire et juger 

1) que, en raison de son attitude vis-a-vis des Societes anonymes 
Oberschlesische Stickstoffwerke et Bayerische Stickstoffwerke, 
constatee par la Cour comme n’etant pas conforme aux dis¬ 
positions des articles 6 et suivants de la Convention de Geneve, 
le Gouvernement polonais est tenu a la reparation du prejudice 
subi de ce chef par lesdites Societes a partir du 3 juillet 1922 
jusqu’a la date de Parret demande ; 

2) que le montant des indemnites a payer par le Gouvernement 
polonais est de 59.400.000 Reichsmarks pour le dommage 
cause a la Oberschlesische Stickstoffwerke Aktiengesellschaft et 
de 16.775.200 Reichsmarks pour le dommage cause a la 
Bayerische Stickstoffwerke Aktiengesellschaft; 

3) en ce qui concerne le mode de paiement: 

a) que le Gouvernement polonais devra payer, pendant le delai 
d’un mois a dater de Parret, les indemnites dues a la Ober¬ 
schlesische Stickstoffwerke Aktiengesellschaft pour la reprise 
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The Court., 
composed as above, 

having heard the observations and conclusions of the Parties, 
delivers the following judgment: 

The Government of the German Reich, by an Application insti¬ 
tuting proceedings filed with the Registry of the Court on Feb¬ 
ruary 8th, 1927, in conformity with Article 40 of the Statute and 
Article 35 of the Rules of Court, has submitted to the Permanent 
Court of International Justice a suit concerning the reparation 
which, in the contention of the Government of the Reich, is due by 
the Polish Government to the Oberschlesische Stickstoffwerke A.-G. 
(hereinafter designated as the Oberschlesische) and Bayerische 
Stickstoffwerke A.-G. (hereinafter designated as the Bayerische), 
by reason of the attitude adopted by that Government towards 
those Companies at the time when it took possession of the nitrate 
factory situated at Chorzow, which attitude had been declared 
by the Court in Judgment No. 7 (May 25th, 1926) not to have been 
in conformity with the provisions of Article 6 and the following 
articles of the Convention concerning Upper Silesia concluded at 
Geneva on May 15th, 1922, between Germany and Poland (herein¬ 
after described as the Geneva Convention). 

It is submitted in the Application : 

(1) that by reason of its attitude in respect of the Oberschlesische 
Stickstoffwerke and Bayerische Stickstoffwerke Companies, 
which attitude has been declared by the Court not to have been 
in conformity with the provisions of Article 6 and the follow¬ 
ing articles of the Geneva Convention, the Polish Government is 
under an obligation to make good the consequent injury 
sustained by the aforesaid Companies from July 3rd, 1922, until 
the date of the judgment sought; 

(2) that the amount of the compensation to be paid by the Polish 
Government is 59.400.000 Reichsmarks for the injury caused 
to the Oberschlesische Stickstoffwerke Company and 16.775.200 
Reichsmarks for the injury to the Bayerische Stickstoffwerke 
Company ; 

(3) in regard to the method of payment: : 

{a) that the Polish Government should pay within one month 
from the date of judgment, the compensation due to the 
Oberschlesische Stickstoffwerke Company for the taking 
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de son capital d’exploitation (matieres ' premieres; produits 
finis et demi-finis, materiel emmagasine, etc.) et les indemnites 
dues a la Bayerische Stickstoffwerke Aktiengesellschaft pour 
la periode d’exploitation du 3 juillet 1922 jusqu’a l’arret; 

b) que le Gouvernement polonais devra payer les sommes res- 
tantes, au plus tard, le 15 avril 1928 ; 

c ) que, a partir de l’arret, des interets a raison de 6 % l’an seront 
payes par le Gouvernement polonais ; 

d) que les paiements vises sous a) — c) seront effectues sans 
aucune deduction au compte des deux Societes pres la Deut¬ 
sche Bank a Berlin ; 

e) que, jusqu’au 30 juin 1931, aucune exportation de chaux 
azotee et de nitrate d’ammoniaque n’aura lieu en Allemagne, 
dans les Etats-Unis d’Amerique, en France et en Italie. 

Dans le Memoire qu’il a presente a la Cour, le 2 mars 1927, 
conformement a l’article 35 du Reglement, le demandeur a modifie 
ses conclusions comme suit: 

1) que, en raison de son attitude vis-a-vis des Societes anonymes 
Oberschlesische Stickstoffwerke et Bayerische Stickstoffwerke, 
constatee par la Cour comme n’etant pas coriforme aux dis¬ 
positions des articles 6 et suivants de la Convention de Geneve, 
le Gouvernement polonais est tenu a la reparation du prejudice 
subi de ce chef par lesdites Societes a partir du 3 juillet 1922 
jusqu’a la date de 1’arret demande ; 

2) que le montant des indemnites a payer par le Gouvernement 
polonais est de 75.920.000 Reichsmarks, plus la valeur actuelle 
du capital d’exploitation (matieres premieres, produits finis 
et demi-finis, matures emmagasinees, etc.), saisi le 3 juillet 
1922, pour le dommage cause a la Oberschlesische Stickstoff¬ 
werke Aktiengesellschaft, et de 20.179.000 Reichsmarks pour 
le dommage cause a la Bayerische Stickstoffwerke Aktien- 
gesellschaft; 

3) que, jusqu’au 30 juin 1931, aucune exportation de chaux 
azotee et de nitrate d’ammoniaque n’aura lieu en Allemagne, 
dans les Etats-Unis d’Amerique, en France et en Italie; 

4) en ce qui COncerne le mode de paiement: 

a) que le Gouvernement polonais devra payer, pendant le delai 
.d’un mois a dater de 1 ’arret, les indemnites dues a la Ober- 
.....schlesische Stickstoffwerke Aktiengesellschaft pour la reprise 
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possession of the working capital (raw material, finished and 
half-manufactured products, stores, etc.) and the compensa¬ 
tion due to the Bayerische Stickstoffwerke Company for the 
period of exploitation from July 3rd, 1922, to the date of 
judgment; 

( b ) that the Polish Government should pay the sums remaining 
unpaid by April 15th, 1928, at latest; 

(c) that, from the date of judgment, interest at 6% per annum 
should be paid by the Polish Government; 

(d) that, the payments mentioned under (a) —(c) should be made 
without deduction to the account of the two Companies with 
the Deutsche Bank at Berlin ; 

(1 e ) that, until June 30th, 1931, no nitrated lime and no nitrate of 
ammonia should be exported to Germany, to the United 
States of America, to France or to Italy. 

In the Case filed with the Court on March 2nd, 1927, in 
accordance with Article 35 of the Rules, the Applicant amended his 
conclusions as follows : 

(1) that by reason of its attitude in respect of the Oberschlesische 
Stickstoffwerke. and Bayerische Stickstoffwerke Companies, 
which attitude has been declared by the Court not to have been 
in conformity with the provisions of Article 6 and the following 
articles of the Geneva Convention, the Polish Government is 
under an obligation to make good the consequent injury 
sustained by the aforesaid Companies from July 3rd, 1922, 
until the date of the judgment sought ; 

(2) that the amount of the compensation to be paid by the Polish 
Government is 75.920.000 Reichsmarks, plus the present value 
of the working capital (raw materials, finished and half-manu¬ 
factured products, stores, etc.) taken over on July 3rd, 1922, for 
the injury caused to the Oberschlesische Stickstoffwerke Company 
and 20.179.000 Reichsmarks for the injury caused to the Baye¬ 
rische Stickstoffwerke Company ; 


(3) that until June 30th, 1931, no nitrated lime and no nitrate of 
ammonia should be exported to Germany, to the United States 
of America, to France or to Italy ; 

(4) in regard to the method of payment: 

(a) that the Polish Government should pay, within one month 
from the date of judgment, the compensation due to the 
Oberschlesische Stickstoffwerke Company for the taking 
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de son capital d’exploitation et les indemnites dues a la 
Bayerische Stickstoffwerke Aktiengesellschaft pour la periode 
d’exploitation du 3 juillet 1922 jusqu’a Farret; 

b ) que le Gouvernement polonais devra payer les sommes res- 
tantes, au plus tard, le 15 avril 1928 ; 

subsidiairement, que, pour autant que le paiement serait 
effectue par tranches, le Gouvernement polonais delivre 
pendant le delai d’un mois a dater de F arret, des lettres de 
change aux montants des tranches, y compris les interets a 
payer aux dates d’echeance respectives a la Oberschlesische 
Stickstoffwerke Aktiengesellschaft et a la Bayerische Stick¬ 
stoffwerke Aktiengesellschaft; 

1 c) que, a partir de l’arret, des interets a raison de 6 % Fan seront 
payes par le Gouvernement polonais ; 

d) que le Gouvernement polonais n’est pas autorise a compenser 
contre la creance susdite du Gouvernement allemand d’etre 
indemnise sa creance resultant des assurances sociales en 
Haute-Silesie; qu’il ne peut se prevaloir d’aucune autre 
compensation contre ladite creance d’indemnite; et que 
les paiements vises sous a) — c) seront effectues sans aucune 
deduction au compte des deux Societes pres la Deutsche 
Bank a Berlin. 

La Requete introductive d’instance ayant ete, aux termes de 
l’article 40 du Statut, communiquee au Gouvernement polonais a 
la date du 8 fevrier 1927, ce Gouvernement deposa au Greffe de la 
Cour, le 14 avril 1927, conformement aux articles 34 et 38 du Regle- 
ment, et apres avoir requ, le 3 mars 1927, le Memoire allemand 
eh l’affaire, une Exception preliminaire, accompagnee d’un Contre- 
Memoire preliminaire en l’affaire de l’usine de Chorzow (indemnites). 

L’Exception preliminaire, contestant la competence de la Cour 
pour connaitre de l’instance introduite devant elle, concluait a ce 
qu’il plaise a la Cour, « sans entrer dans le fond, se declarer incompe- 
tente ». 

; Aux termes, de l’article 38 du Reglement, le Gouvernement alle¬ 
mand fut invite a presenter, pour le i er juin 1927, un expose ecrit 
contenant ses observations et conclusions relativement a l’exception 
d’incompetence. • ■ 

Des le 25 avril, cependant, le Gouvernement allemand fit remet- 
tre au Gouvernement polonais un aide-memoire par lequel il lui 
suggerait — en alleguanf que, meme si la Cour arrivait a, decliner 
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possession of the working capital and the compensation due 
to the Bayerische Stickstoffwerke Company for the period of 
exploitation from July 3rd, 1922, to the date of judgment; 

(b) that the Polish Government should pay the remaining sums 
by April 15th, 1928, at latest; 

in the alternative, that, in so far as the payment may be 
effected in instalments, the Polish Government shall deliver, 
within one month from the date of judgment, bills of exchange 
for the amounts of the instalments, including interest, 
payable on the respective dates on which they fall due to the 
Oberschlesische Stickstoffwerke Company and to the Bayeri¬ 
sche Stickstoffwerke Company; 

(c) that from the date of judgment, interest at 6% per annum 
should be paid by the Polish Government; 

( d ) that the Polish Government is not entitled to set off, against 
the above-mentioned claim for indemnity of the German 
Government, its claim in respect of social insurances in Upper 
Silesia ; that it may not make use of any other set-off against 
the above-mentioned claim for indemnity; and that the 
payments mentioned under (a) — (c) should be made without 
any deduction to the account of the two Companies with the 
Deutsche Bank at Berlin. 

The Application instituting proceedings was, in accordance with 
Article 40 of the Statute, communicated to the Polish Government 
on February 8th, 1927 ; whereupon that Government, after having 
received on March 3rd, 1927, the German Case in the suit, on 
April 14th, 1927, filed with the Registry of the Court in conformity 
with Articles 34 and 38 of the Rules, a Preliminary Objection, 
accompanied by a Preliminary Counter-Case in the suit concern¬ 
ing the factory at Chorzow (indemnities), 

The Preliminary Objection denying the Court’s jurisdiction to 
hear the suit brought before it, submitted that the Court should, 
“without entering into the merits, declare that it had no jurisdic¬ 
tion”. 

In accordance with Article 38 of the Rules, the German Govern¬ 
ment was invited to present, before June 1st, 1927, a written state¬ 
ment setting out its observations and conclusions in regard to the 
objection to the jurisdiction. 

On April 25th, however, the German Government transmitted 
to the Polish Government a memorandum in which the former 
Government—arguing that, even if the Court declined jurisdiction 



8 ARRET N° 8. — USINE DE CHORZOW (COMPETENCE) 

sa competence sur la base de l’article 23 de la Convention de Geneve, 
cette competence decoulerait de l’article premier du Traite d’ar- 
bitrage germano-polonais paraphe a Locarno le 16 octobre 1925 — 
de soumettre d’un commun accord et par voie de compromis a la 
Cour les cinq questions suivantes relatives a l’affaire de l’usine de 
Chorzow : 

1) Jusqu’a concurrence de quelle somme le Gouvernement polo- 
nais est-il tenu de compenser les dommages causes par son attitude 
aux Oberschlesische et Bayerische? 

2) Le Gouvernement allemand est-il fonde a revendiquer, outre 
la compensation pecuniaire, la cessation des importations d’azote 
a chaux, d’ammonitrate, etc., a destination de l’Allemagne, des 
Ftats-Unis d’Amerique, de la France et de l’ltalie ? 

3) Quelles sont les modalites de paiement appropriees pour le 
reglement de l’indemnite fixee conformement au chiffre 1 ? 

4) A quel taux les sommes dont il s’agit doivent-elles porter des 
interets jusqu’a leur complet versement ? 

5) Le Gouvernement polonais peut-il mettre en balance desdites 
sommes des revendications relatives aux assurances sociales en 
Haute-Silesie ou toute autre revendication ; les sommes a payer par 
le Gouvernement polonais, en vertu des chiffres 1, 3 et 4, doivent- 
elles etre versees comptant et sans deduction ? 

Le texte de 1 ’aide-memoire en question fut transmis, le 29 avril, 
par le ministre d’Allemagne a La Haye au Greffier de la Cour. 

Le Gouvernement polonais y repondit par un aide-memoire, 
date du 14 mai, document dont le texte a ete transmis au Greffier 
de la Cour, tant par le ministre d’Allemagne (note du i er juin 1927) 
que par le ministre de Pologne a La Haye (note du 2 juin 1927). Dans 
cet aide-memoire, le Gouvernement polonais, faisant valoir, 
notamment, qu’il ne saurait partager l’opinion du Gouvernement 
allemand sur l’importance du Traite d’arbitrage polono-allemand 
par rapport au present cas, declina la proposition qui lui avait ete 
faite au nom de ce Gouvernement. 

En consequence, le Gouvernement allemand deposa, le i er juin, 
une Reponse a 1 ’Exception preliminaire du Gouvernement polonais. 

La suite de la procedure devant, aux termes de Particle 38 du 
Reglement, etre orale, la Cour a entendu, dans ses audiences publi- 
ques tenues les 22, 24 et 25 juin 1927, MM. Sobolewski et Politis, 
respectivement agent et Conseil du Gouvernement polonais, et 
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on the basis of Article 23 of the Geneva Convention, it would have 
jurisdiction under Article 1 of the Germano-Polish Arbitration 
Treaty initialled at Locarno on October 16th, 1925—suggested 
that the five following questions concerning the case of the factory 
at Chorzow should be referred by mutual consent and by means 
of a special agreement to the Court: 

(1) Up to what amount is the Polish Government bound to make 
compensation for the injury caused by its attitude to the Ober- 
schlesische and Bayerische Companies ? 

(2) Is the German Government justified in claiming, over and 
above the pecuniary compensation, that the exportation of nitrate 
of lime, nitrate of ammonia, etc., to Germany, the United States of 
America, France and Italy, should cease ? 

(3) What are the appropriate methods of payment for the 
settlement of the indemnity fixed in accordance with (1) ? 

(4) At what rate should the sums in question bear interest until 
paid in full ? 

(5) Can the Polish Government set off against these sums claims 
in respect of social insurances in Upper Silesia, or any other claim ; 
must the sums to be paid by the Polish Government under (1), (3) 
and (4), be paid in ready money and without deduction ? 


The text of this memorandum was transmitted on April 29th 
by the German Minister at The Hague to the Registrar of the Court. 

The Polish Government replied to it by a memorandum dated 
May 14th, of which the text was communicated to the Registrar 
of the Court both by the German Minister (note of June 1st, 1927) 
and by the Polish Minister at The Hague (note of June 2nd, 1927). 
In this memorandum, the Polish Government, observing amongst 
other things, that it was unable to share the opinion of the German 
Government as to the relevance of the Germano-Polish Treaty 
of arbitration in regard to the present case, declined the proposal 
made on behalf of the German Government. 

The German Government, therefore, filed on June 1st a reply 
to the Preliminary Objection of the Polish Government. 

Since, under Article 38 of the Rules, the further proceedings had 
to be oral, the Court, in the course of public sittings held on 
June 22nd, 24th and 25th, 1927, heard the statements, replies and 
rejoinder presented by Messrs. Sobolewski and Politis, Agent and 
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l’agent du Gouvernement allemand, M. Kaufmann, en leurs plai- 
doiries, repliques et duplique. 


POINT DE FAIT. 

Les faits pertinents de la presente affaire sont exposes de la ma¬ 
nure suivante dans F Arret n° 6 que la Cour a rendu le 25 aout 1925 : 

Le 5 mars 1915 avait ete conclu entre le chancelier de l’Empire 
allemand, pour le Reich, et la Societe Bayerische Stickstoffwerke 
A.-G. a Trostberg, Haute-Baviere, un contrat aux termes duquel 
la Societe s’engageait a «installer pour le Reich et a commencer 
immediatement a construire », entre autres, une usine d’azote de 
chaux a Chorzow en Haute-Silesie. Les terrains necessaires seraient 
acquis pour le compte du Reich et inscrits a son nom dans le livre 
foncier. Les installations mecaniques devaient etre etablies con- 
formement aux brevets et licences ainsi qu’aux experiences de la 
Societe, qui s’engageait a diriger, jusqu’au 31 mars 1941, l’exploi- 
tation de l’usine, en utilisant F ensemble des brevets, licences, expe¬ 
riences et innovations, ameliorations et perfectionnements, ainsi 
que tous contrats de fournitures et de livraisons qui lui revenaient. 
Dans ce but, une section speciale de la Societe devait etre etablie ; 
elle serait soumise, dans une certaine mesure, au controle du Reich, 
qui avait le droit de participer, pour chaque annee financiere, a 
l’excedent resultant de l’exploitation. II avait le droit de resilier 
au 31 mars de chaque annee a partir du 31 mars 1926, apres preavis 
de quinze mois, la direction de l’usine par la Societe. Cette resilia- 
tion pouvait avoir lieu deja a partir du 31 mars 1921, toujours apres 
preavis de quinze mois, si la participation du Reich a l’excedent 
n’atteignait pas un niveau determine. 

Le 24 decembre 1919 furent passes a Berlin divers actes juridiques 
notaries ayant pour but la creation d’une nouvelle Societe, les Ober- 
schlesische Stickstoffwerke A.-G. et la vente par le Reich a cette 
Societe de l’usine de Chorzow, c’est-a-dire l’ensemble des terrains, 
batiments et installations y appartenant, avec tous accessoires, 
reserves, matieres premieres et materiaux d’exploitation, ainsi que 
les stocks. La direction et l’exploitation de l’usine devaient rester 
entre les mains de la Societe Bayerische Stickstoffwerke, qui utilise- 
rait dans ce but ses brevets, licences, experiences et contrats. Ces 
rapports entre les deux Societes furent confirmes au moyen de 
lettres echangees entre elles, datees des 24 et 28 decembre 1919. 
La Societe Oberschlesische Stickstoffwerke fut dument inscrite, 
le 29 janvier 1920, a l’Amtsgericht de Konigshutte, dans le livre 
foncier de Chorzow, comme proprietaire des biens-fonds qui consti- 
tuaient l’usine d’azote de Chorzow. 
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Counsel respectively for the Polish. Government, and Kaufmann, 
Agent for the German Government. 


THE FACTS. 

The facts relevant to the present case are set out as follows in 
Judgment No. 6 given by the Court on August 25th, 1925 : 

On March 5th, 1915, a contract was concluded between the 
Chancellor of the German Empire, on behalf of the Reich, and the 
Bayerische Stickstoffwerke A.-G. of Trostberg, Upper Bavaria, 
by which contract this Company undertook “to establish for the 
Reich and to begin forthwith the construction of”, amongst 
other things, a nitrate factory at Chorzow in Upper Silesia. The 
necessary lands were to be acquired on behalf of the Reich and 
entered in its name in the land register. The machinery and 
equipment were to be in accordance with the patents and licences 
of the Company and the experience gained by it, and the Company 
undertook to manage the factory until March 31st, 1941, making 
use of all patents, licences, experience gained, innovations and 
improvements, as also of all supply and delivery contracts of which 
it had the benefit. For this purpose a special section of the Company 
was to be formed, which was, to a certain extent, to-be subject to 
the supervision of the Reich which had the right to a share of the 
surplus resulting from the working of the factory during each finan¬ 
cial year. The Reich had the right, commencing on March 31st, 
1926, to terminate the contract for the management of the factory 
by the Company on March 31st of any year upon giving fifteen 
month’s notice. The contract could be terminated as early as 
March 31st, 1921, always on condition of fifteen month’s notice being 
given, if the Reich’s share of the surplus did not reach a fixed level. 

On December 24th, 1919, a series of legal instruments were 
signed and legalized at Berlin with a view to the formation of a 
new Company, the Oberschlesische Stickstoffwerke A.-G., and the 
sale by the Reich to that Company of the factory at Chorzow, that 
is to say, the whole of the land, buildings and installations belonging 
thereto, with all accessories, reserves, raw material, equipment 
and stocks. The management and working were to remain in 
the hands of the Bayerische Stickstoffwerke Company, which, for 
this purpose, was to utilize its patents, licences, experience gained 
and contracts. These relations between the two Companies were 
confirmed by means of letters dated December 24th and 28th, 1919, 
exchanged between them. The Oberschlesische Stickstoffwerke 
Company was duly entered on January 29th, 1920, at the Amts- 
gericht of Konigshutte, in the Chorzow land register, as owner of 
the landed property constituting the nitrate factory of Chorzow. 
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Le i er juillet 1922, ce Tribunal, devenu polonais, rendit une deci¬ 
sion suivant laquelle l’enregistrement en question, declare nul 
devait etre raye, la situation anterieure retablie, et le droit de pro¬ 
priety sur les biens-fonds dont il s’agit enregistre au profit du Fisc 
de I’ll tat polonais. Cette decision, qui invoquait l’article 256 du 
Traite de Versailles ainsi que les lois polonaises des 14 juillet 1920 
et 16 juin 1922, fut mise a execution le meme jour. 

Le 3 juillet suivant, M. Ignatz Moscicki, nomme fonde de pouvoirs 
general de l’usine de Chorzow, par un decret ministeriel polonais 
du 24 juin 1922, prit possession de l’usine et en assuma l’administra- 
tion, conformement aux termes du decret; le Gouvernement alle- 
mand allegue, et le Gouvernement polonais ne conteste pas, que 
ledit fonde de pouvoirs, en entreprenant la gestion de l’exploitation 
de l’usine, se mit en meme temps en possession des biens meubles 
et des brevets, licences, etc. 

Le 10 novembre 1922, la Societe Oberschlesische Stickstoffwerke 
a introduit devant le Tribunal arbitral mixte germano-polonais 
a Paris une requete qui conclut a ce qu’il plaise au Tribunal: 

« declarer recevable la demande formee par la Oberschlesische 
Stickstoffwerke Aktiengesellschaft; condamner le Gouvernement 
polonais, defendeur, a la restitution de l’usine et a toute autre 
reparation qu’il plairait au Tribunal de determiner et aux depens 
de l’instance ». 

Dans sa reponse a cette requete, le Gouvernement polonais con¬ 
clut a ce qu’il plaise au Tribunal se declarer incompetent (subsidiai- 
rement, debouter la requerante). 

L’affaire a ete reconnue comme etant en etat le 15 octobre 1923. 
Elle est toujours pendante. 

D’autre part, la Societe Oberschlesische Stickstoffwerke a intro¬ 
duit, devant le Tribunal civil de Kattowitz, une requete concluant 
a ce qu’il plaise au Tribunal: 

« Condamner le defendeur a indiquer a la demanderesse quels 
etaient, au moment de la reprise de l’exploitation des usines de 
produits d’azote a Chorzow par le defendeur, le 3 juillet 1922, a 11 h. 
de la matinee, les biens meubles qui s’y trouvaient et quelles creances 

11 a realisees, et a restituer a la demanderesse ou a la Bayerische 
Stickstoffwerke les biens meubles, et en cas d’impossibilite leur 
valeur ; en outre, a rembourser a la demanderesse ou bien a la Baye¬ 
rische Stickstoffwerke le montant des creances realisees. » 


Le Tribunal se trouve encore saisi de l’instance. Par decision du 
7 decembre 1923, il a cependant declare qu’il n’y avait pas de litis- 
pendance, la requete n’ayant pas encore ete signifiee a la Procura- 
ture generale a Varsovie. 
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On July ist, 1922, this Court, which had become Polish, gave a 
decision to the effect that the registration in question was null and 
void and was to be cancelled, the pre-existing position being restored, 
and that the property rights of the lands in question were to be 
registered in the name of the Polish Treasury. This decision, 
which cited Article 256 of the Treaty of Versailles and the Polish 
law and decree of July 14th, 1920, and June 16th, 1922, was put 
into effect the same day. 

On July 3rd, 1922, M. Ignatz Moscicki, who was delegated with 
full powers to take charge of the factory at Chorzow by a Polish 
ministerial' decree of June 24th, 1922, took possession of the factory 
and took over the management in accordance with the terms of 
the decree. The German Government contends and the Polish 
Government admits that the said delegate,. in undertaking the 
control of the working of the factory, at the same time took 
possession of the movable property, patents, licences, etc. 

On November 10th, 1922, the Oberschlesische Stickstoffwerke 
Company brought an action before the Germano-Polish Mixed 
Arbitral Tribunal at Paris. It called upon that Court 

“to allow the claim submitted by the Oberschlesische Stickstoff¬ 
werke Aktiengesellschaft, and to order the Polish Government, the 
Respondent in the suit, to restore the factory, to make any other 
reparation which the Court may see fit to fix and to pay the costs 
of the action”. 

In its reply to this application, the Polish Government asked the 
Court to declare that it had no jurisdiction (in the alternative to 
non-suit the Applicant). 

The suit was admitted to be ready for hearing on October 15th, 
1923. It is, however, still pending. 

Furthermore, the Oberschlesische Stickstoffwerke Company 
brought an action before the Civil Court of Kattowitz. It asked 
that Court 

“to order the Respondent to inform the Applicant as to the 
movable property found at the Chorzow nitrate factories at 11 a.m. 
on the morning of July 3rd, 1922, when the working of those 
factories was resumed by the Respondent; to state what debts 
it had collected; to restore to the Applicant or to the Bayerische 
Stickstoffwerke Company such movable property, or, should this 
be impossible, the equivalent value, and also to repay to the 
Applicant or to the Bayerische Stickstoffwerke Company the 
amount of the debts collected”. 

This action is still before that Court, which, however, decided on 
December 7th, 1923, that there was no pendency, as notice of the 
action had not yet been served on the Procurature generale at 
Warsaw. 
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Au sujet de cette instance, le' Gouvernement allemand a avance, 
dans ses « Observations » deposees le 9 juillet 1925, que la requete 
adressee au Tribunal de Katowice etait principalement destinee 
a servir de base pour demander, en vertu de 1’article 588 de la 
Convention de Geneve, 1 ’evocation au Tribunal arbitral de Haute- 
Silesie, mais que le Tribunal a rejete la demande d’evocation. 

Ces affaires etaient pendantes lorsque, a la date du 15 mai 1925, 
l’Allemagne soumit a la Cour permanente de Justice internationale 
une requete priant la Cour de juger : 1) que les articles 2 et 5 de 
la loi polonaise du 14 juillet 1920 constituaient une mesure de liqui¬ 
dation en ce qui concemait les biens, droits et interets en jeu ; 
2) que cette liquidation n’etait pas conforme aux articles 92 et 
297 du Traite de paix de Versailles ; 3) qu’elle etait contraire aux 
articles 6 et suivants de la Convention de Geneve ; enfin, de dire 
4) quelle aurait du etre, en vertu des traites mentionnes, l’attitude 
de la Pologne. 

L’article 297 du Traite de Versailles vise la liquidation, par les 
Puissances alliees et associees, des biens, droits et interets apparte- 
nant, a la date de l’entree en vigueur du Traite, a des ressortissants 
allemands ou a des societes contrdlees par eux sur leur territoire, 
ainsi que dans les colonies, possessions et pays de protectorat 
desdites Puissances alliees ou associees, y compris les territoires qui 
leur ont ete cedes en vertu du Traite ; tout en disposant que la 
liquidation aura lieu conformement aux lois de l’Ktat allie ou 
associe interesse, l’article 297 fixe un certain nombre de regies, 
qui relient la matiere a celle des reparations. 

L’article 92 du Traite de Versailles, d’accord avec l’article 297 h 
du meme Traite, toutefois, dispose expressement que les biens, 
droits et interets des ressortissants allemands ne devront etre liqui- 
des en application de 1 ’article 297 par le Gouvernement polonais 
que conformement aux dispositions suivantes : 1) le produit de la 
liquidation devra etre paye directement a l’ayant droit; 2) au cas 
oil ce dernier etablirait devant le Tribunal arbitral mixte . . . . ou 
devant un arbitre designe par ce Tribunal que les conditions de la 
vente ou que des mesures prises par le Gouvernement polonais en 
dehors de sa legislation generale ont ete injustement prejudiciables 
au prix, le Tribunal ou 1 ’arbitre aura la faculte d’accorder a l’ayant 
droit une indemnite equitable qui devra etre payee par le Gouver¬ 
nement polonais. 
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In regard to this suit, the German Government stated in its 
“Observations” filed on July 9th, 1925, that the application made 
to the Court of Katovice was mainly intended to serve as a basis 
for claiming, under Article 588 of the Geneva Convention, the 
reference of the suit to the Upper Silesian Arbitral Tribunal, but 
that the Court rejected this claim. 

These suits were pending when, on May 15th, 1925, Germany 
filed in the Permanent Court of International Justice an Applica- 
ation praying the Court to adjudge (1) that Articles 2 and 5 of the 
Polish law of July 14th, 1920, constituted a measure of liquidation 
of the property, rights and interests involved, (2) that this liquid¬ 
ation was not in conformity with Articles 92 and 297 of the Peace 
Treaty of Versailles, (3) that it was contrary to Article 6 and sub¬ 
sequent articles of the German-Polish Convention concluded at 
Geneva on May 15th, 1922 ; and finally to state (4) what the 
attitude of Poland should have been under the Treaties men¬ 
tioned. 

Article 297 of the Versailles Treaty relates to the liquidation 
by the Allied and Associated Powers of property, rights and inter¬ 
ests belonging at the date of the coming into force of the Treaty 
to German nationals, or companies controlled by them, within the 
territories, colonies, possessions and protectorates of such Powers, 
including territories ceded to them by the Treaty, and, while stipu¬ 
lating that the liquidation shall be carried out in accordance with 
the laws of the Allied or Associated State concerned, Article 297 
lays down certain rules, which connect the subject with that of 
reparations. 

Article 92 of the Treaty of Versailles, however, in accordance with 
Article 297 h of that Treaty, expressly provides that the property, 
rights and interests of German nationals shall not be liquidated 
under Article 297 by the Polish Government, except on condition 
(1) that the proceeds of the liquidation shall be paid direct to the 
owner, and (2) that if, on the owner’s application, the Mixed Arbitral 
Tribunal ... or an arbitrator appointed by it, is satisfied that the 
conditions of the sale or measures taken by the Polish Government 
outside its general legislation were unfairly prejudicial to the price 
obtained, they shall have discretion to award to the owner equitable 
compensation to be paid by the Polish Government. 


2 
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La Pologne, en reponse a la requete du Gouvernement allemand, 
demanda a la Cour, soit ,i) de se declarer incompetente ; soit 2) de 
declarer la requete irrecevable tant que le Tribunal arbitral mixte 
germano-polonais a Paris n’aurait pas rendu son jugement. 

Sans revenir sur les dispositions du Statut relatives ala competence 
de la Cour, il suffit de dire que c’est en se fondant sur 1 ’article 23 
de la Convention de Geneve que l’on a invoque en l'espece la com¬ 
petence de la Cour. Cet article, compose de deux alineas, est ainsi 
concu: 

«1. Si des divergences d’opinion, resultant de l’interpreta- 
tion et de 1’application des articles 6 a 22, s’elevaient entre le 
Gouvernement allemand et le Gouvernement polonais, elles 
seraient soumises a la decision de la Cour permanente de 
Justice intemationale. 

«2. II n’est porte aucune atteinte a la competence du 
Tribunal arbitral mixte germano-polonais resultant des 
dispositions du Trait e de paix de Versailles. » 

Le 25 aout 1925, la Com, par son Arret n° 6, se prononga dans 
le sens suivant sur l’exception d’incompetence soulevee par la 
Pologne : 

1) La competence de la Cour en vertu de 1 ’article 23 n’etait pas 
atteinte du fait que les droits revendiques etaient contestes sur la 
base de clauses d’autres traites aussi bien que sur la base des 
articles 6 a 22 de la Convention de Geneve. 

2) Les requetes pendantes devant le Tribunal arbitral mixte ger¬ 
mano-polonais a Paris et le Tribunal civil de Katowice n’empe- 
chaient pas la Com d’exercer sa competence en vertu de 1 ’article 23. 

3) L’exception d’incompetence devait etre rejetee. 

Le jugement sm le fond fut reserve. 

Avant de passer a l’arret rendu plus tard par la Cour sur le fond, 
il est essentiel de resumer brievement les dispositions des 
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Poland, in answer to the German Application, asked the Court 
to hold either (i) that it had no jurisdiction of the suit, or (2) that 
the Application could not be entertained until the German-Polish 
Mixed Arbitral Tribunal, at Paris, had given judgment. 

Without repeating provisions of the Statute relating to the juris¬ 
diction of the Court, it suffices to say that the Court’s jurisdiction 
was, in the present instance, invoked upon the stipulations of 
Article 23 of the Geneva Convention. This article,, consisting of 
two paragraphs, reads : 

“x. Si des divergences d’opinion, resultant de l’interpre- 
tation et de l’application des articles 6 a 22, s’elevaient entre 
le Gouvernement allemand et le Gouvernement polonais, 
elles seraient soumises a la decision de la Cour permanente de 
Justice internationale. 

“2. II n’est porte aucune atteinte a la competence du 
Tribunal arbitral mixte germano-polonais resultant des 
dispositions du Traite de paix de Versailles V’ 

On the objection taken by Poland to the Court’s jurisdiction, 
the Court, in its Judgment No. 6, August 25th, 1925, held : 

(1) That the Court’s jurisdiction under Article 23 was not affected 
by the fact that the rights claimed were contested on the strength 
of provisions of other treaties as well as on those of Articles 6 to 22 
of the Geneva Convention. 

(z) That the suits pending before the German-Polish Mixed 
Arbitral Tribunal at Paris and the Civil Court at Katovice, did not 
prevent the Court from exercising its jurisdiction under Article 23. 

(3) That the plea to the jurisdiction should be dismissed. 

Judgment on the merits was reserved. 

Before proceeding to the judgment later rendered by the Court 
on the merits, it is essential briefly to summarize the provisions 

1 This text, which is the sole and authoritative text of the article, 
may be translated into English as follows: 

“ 1. Should differences of opinion, resulting from the interpretation 
and the application of Articles 6 to 22, arise between the German 
and the Polish Governments, they should be submitted to the decision 
of the Permanent Court of International Justice. 

“2. The jurisdiction of the German-Polish Mixed Arbitral Tribunal 
under the provisions of the Peace Treaty of Versailles is in no way 
impaired.” 
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articles 6 a 22 de la Convention de Geneve, pour autant qu’ils 
entrent en jeu dans l’affaire en cours. 

L’article 6 prevoit que la Pologne peut exproprier en Haute- 
Silesie polonaise les entreprises appartenant a la grande industrie, 
conformement aux dispositions des articles 7 a 23; mais, sous 
reserve de ces dispositions, les biens, droits et interets de ressortis- 
sants allemands ou de societes controlees par des ressortissants 
allemands ne peuvent etre liquides. Aux termes de 1 ’article 7, ce 
droit d’exproprier peut etre exerce, en se conformant aux disposi¬ 
tions des articles 92 et 297 du Traite de Versailles, pendant quinze 
ans, a dater du transfert de la souverainete, « si, a la demande du 
Gouvernement polonais, cette mesure a ete reconnue par la Com¬ 
mission mixte comme etant indispensable pour assurer le maintien 
de Sexploitation »,. la Commission mixte dont il s’agit etant une 
instance intemationale institute en vertu de l’article 562 de la 
Convention. L’article 8 traite de 1 ’expropriation a l’expiration de la 
periode de quinze ans mentionnee ci-dessus. II n’est pas necessaire 
de mentionner particulierement les dispositions des articles 9 a 11. 
Les articles 12 a 16 visent 1 ’expropriation des grandes proprietes 
rurales. L’article 19, alinea premier, assure au Gouvernement polo¬ 
nais le droit d’examiner de temps a autre qui est le proprietaire reel 
d’une entreprise appartenant a la grande industrie ou d’un grand 
fonds, et de verifier par qui une societe, proprietaire d’une telle 
entreprise ou d’un tel fonds, est reellement controlee. Si le Gouverne¬ 
ment polonais arrive a la conclusion qu’une entreprise appartient 
reellement a un ressortissant allemand ou qu’une societe est contro¬ 
lee reellement par des ressortissants allemands, et si, apres notifica¬ 
tion, l’interesse pretend qu’il n’en est pas ainsi, ce dernier peut, 
dans un delai d’un mois a compter de la notification, faire appel a 
la decision du Tribunal arbitral mixte germano-polonais, qui peut, 
le cas echeant, suspendre provisoirement la procedure d’expropria¬ 
tion. 

Apres que la Cour eut rendu son Arret n° 6, le Gouvernement 
allemand modifia les conclusions de sa Requete, de sorte que les 
conclusions finales sur lesquelles le Gouvernement allemand de- 
manda a la Cour de se prononcer furent les suivantes: 

1) que l’application de la loi du 14 juillet 1920 en Haute-Silesie 
polonaise, ordonnee par la loi du 16 juin 1922, constituait une mesure 
de liquidation au sens des articles 6 et suivants de la Convention 
de Geneve, et que, cette loi n’etant pas conforme auxdits articles, 
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of Articles 6 to 22 of the Geneva Convention so far as they are 
involved in the pending case. 

Article 6 provides that Poland may expropriate in Upper Silesia 
major industrial undertakings, conformably to the provisions of 
Articles 7 to 23 of the Convention ; but that, with this exception, 
the property, rights and interests of German nationals, or of com¬ 
panies controlled by them, cannot be liquidated. By Article 7 this 
right of expropriation may be exercised, in accordance with the 
provisions of Articles 92 and 297 of the Versailles Treaty, during 
fifteen years from the date of the transfer of sovereignty, “if, on 
the request of the Polish Government, this measure has been recog¬ 
nized by the Mixed Commission as being indispensable to the main¬ 
tenance of the exploitation”, the Mixed Commission thus referred 
to being an international tribunal for the establishment of which 
provision is made by Article 562 of the Convention. Article 8 deals 
with the subject of expropriation after the fifteen-year period above 
mentioned. The stipulations of Articles 9 to 11 it is unnecessary 
here to particularize. Articles 12 to 16 relate to the expropriation 
of large rural estates. Article 19, paragraph 1, assures to the 
Polish Government the right from time to time to inquire into the 
real ownership of a major industry or a large rural estate, and into 
the real control of a company appearing as owner. If the Polish 
Government reaches the conclusion that the owner is really a German 
national, or that the Company is really controlled by such nationals, 
and if, after receiving notice, the interested Party contends that the 
facts are not as stated, the latter, during a month after the date 
of the notice, may appeal to the German-Polish Mixed Arbitral 
Tribunal which may provisionally suspend the procedure for 
expropriation. 


After the delivery by the Court of Judgment No. 6, the German 
Government amended the submissions made in its Application, 
so that, as the submissions finally stood, the Court was asked to 
give judgment : 

(1) That the application of the Polish law. of July 14th, 1920, in 
Polish Upper Silesia, decreed by the law of June 16th, 1922, con¬ 
stituted a measure of liquidation within the meaning of Article 6 
and the following articles of the Geneva Convention, and that. 
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non plus qu’aux articles 92 et 297 du Traite de Versailles, auxquels 
se referait expressement la Convention, ladite application etait 
illicite; 

2) que l’attitude du Gouvernement polonais vis-a-vis des Ober- 
schlesische et Bayerische n’etait pas conforme aux dispositions 
des articles 6 et suivants de la Convention de Geneve, et, dans le 
cas de l’affirmative de ce point, quelle attitude du Gouvernement 
polonais vis-a-vis des Societes en question aurait ete conforme aux- 
dites dispositions. 

En reponse, le Gouvernement polonais demanda a la Cour : 

1) de debouter le requerant de sa demande dans la conclusion 
n° x ; 

2) de dire et juger qu’il n’y avait pas lieu de se prononcer sur la 
conformite ou la non-conformite aux dispositions des articles 6 et 
suivants de la Convention de Geneve, de l’attitude du Gouvernement 
polonais vis-a-vis des Societes interessees, vu qu'aucune mesure de 
liquidation n’avait ete prise par ce Gouvernement. 

Les theses respectives etant ainsi formulees, la Cour, a sa dixieme 
session (extraordinaire), entendit l’affaire au fond et rendit son arret. 

Dans cet arret — n° 7, du 25 mai 1926 —-, les dispositions de la 
loi polonaise du 14 juillet 1920 sont analysees et exposees en detail. 
L’objet de cette loi est«le transfert des droits du Tresor allemand 
et des membres des maisons regnantes allemandes, au Tresor 
de l'Etat polonais». L’article premier ordonne aux tribunaux 
polonais de substituer « d’office », dans les registres fonciers des 
anciennes provinces prussiennes, le Fisc polonais « a la Couronne, 
au Reich allemand, aux Etats allemands, a l’ex-empereur d’AIle- 
magne, ou aux autres membres de maisons regnantes», inscrits 
apres le 11 novembre 1918 comme proprietaires ou titulaires de 
droits reels. L’article 2, alinea premier, prescrit aux tribunaux 
polonais, dans l’hypothese oh l’une quelconque des personnes ou 
institutions susmentionnees, apres le 11 novembre 1918, aurait aliene 
ou greve les immeubles en question, ou aurait demande ou consenti 
a ceder, rayer ou modifier des droits reels, de retablir les registres 
fonciers dans l’etat oh ils se trouvaient a la date du 11 novembre. 
L’article 5 autorise le Tresor polonais a requerir l’exmission des 
personnes lesquelles, par suite d’un contrat conclu avec l’une des 
personnes ou institutions mentionnees a l’article premier, demeurent 
dans cet immeuble apres la mise en vigueur de cette loi. 
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as it did not conform to those articles, any more than to Articles 92 
and 297 of the Versailles Treaty, to which the Convention expressly 
referred, such application was illegal. 

(2) That the attitude of the Polish Government towards the Ober- 
schlesische and the Bayerische was not in conformity with the 
above-mentioned articles of the Geneva Convention, and, should 
this be held to be so, that the Court would state what attitude 
would have been in conformity with them. 


In reply, the Polish Government asked the Court: 

(1) To non-suit the Applicant as regarded submission No. 1. 

(2) To find that it was not necessary to decide as to the conformity 
or non-conformity of the attitude of the Polish Government with 
Article 6 and the following articles of the Geneva Convention, since 
no measure of liquidation had been taken by that Government. 

Issue being thus joined, the Court, at its tenth (extraordinary) 
session, heard the case on the merits, and rendered judgment. 

In this j udgment—No. 7 (May 25th, 1926)—the provisions of the 
Polish law of July 14th, 1920, are analyzed and set forth in detail. 
The subject matter of this law is the "transfer of the rights of the 
German Treasury and of members of reigning German houses to 
the Treasury of the State of Poland”. Article x directs the Polish 
Courts automatically to substitute in the. land registers of the 
former Prussian provinces the name of the Polish Treasury for 
that of “the Crown, the German Reich, the States of Germany, 
the ex-Emperor of Germany or other members of reigning houses”, 
entered after November nth, 19x8, as owners or as possessors of 
real fights. Article 2, paragraph 1, directs the Polish Courts, 
where such persons or institutions had, after November nth, 1918, 
alienated or charged the landed property, or requested or consented 
to the cession, cancellation or modification of real rights, to restore 
the registers to their condition on that date,, Article 5 authorizes 
the Polish Treasury to require the eviction of persons who, as the 
result of a contract concluded with one of the persons or institutions 
mentioned in Article 1, remained in occupation of the property 
after the law came into force. 
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La Cour estima : 

1) Que les articles 2 et 5 etaient incompatibles avec les dispositions 
de la Convention de Geneve et qu’aucun titre de droit international 
n’avait ete invoque par la Pologne, qui permit de regarder les arti¬ 
cles 2 et 5 de la loi du 14 juillet comme l'exercice d’un droit ecar- 
tant les obligations qui resultent du titre III de la Convention de 
Geneve; 

2) Que le transfert de l’usine a la Oberschlesische ne constituait 
pas, de la part de l’Allemagne, un abus du droit qu’avait cette 
derniere d’aliener des biens situes dans le territoire soumis au ple¬ 
biscite ; que Catenation constituait une transaction effective et 
de bonne foi et qui n’etait pas destinee a porter atteinte aux droits 
de la Pologne, et que le droit de propriete de la Oberschlesische 
devait etre considere comme etabli et n’aurait pu etre conteste 
que devant un tribunal competent ; 

3) Que les droits de propriete et de gestion revendiques par la 
Bayerische etaient egalement valides et avaient ete violes par 
l’acte de la Pologne ; 

4) Que l’expropriation sans indemnite etait contraire au titre III 
de la Convention de Genbve, et que l'application de la loi du 
14 juillet 1920 etait contraire aux articles 6 et suivants de la 
Convention de Geneve, et que la Cour, aux termes de Particle 23 
de cette Convention, avait une competence expresse et definie 
pour connaitre de l’objet du differend. 

Pour conclure, la Cour decida : 

1) Que l’application des articles 2 et 5 de la loi du 14 juillet 1920, 
ordonnee par la loi du 16 juin 1922, constitue, pour autant qu’elle 
frappe des ressortissants allemands' vises par le titre III de la 
Premiere Partie de la Convention de Geneve, une mesure contraire 
aux articles 6 et suivants de cette Convention ; 

2) Que l’attitude du Gouvernement polonais vis-a-vis des deux 
Societes n’etait pas conforme a ces articles, mais que la Cour n’etait 
pas appelee a dire quelle attitude du Gouvernement polonais aurait 
ete conforme auxdites dispositions. 

C’est en partant de cette decision de la Cour que les deux Gouver- 
nements entrerent en negotiations en vue de regler a l’amiable 
les demandes des deux Societes par le paiement d’une indemnite 
en argent. 



JUDGMENT No. 8.—CHORZOW FACTORY (JURISDICTION) 15 

The Court held: 

(1) That Articles 2 and 5 were incompatible with the provisions 
of the Geneva Convention, and that Poland had invoked no title 
of international law which would permit Articles 2 and 5 of the 
law of July 14th to be regarded as constituting the exercise of 
a right overcoming the obligations ensuing from Head III of the 
Geneva Convention ; 

(2) That, in the transfer of the factory to the Oberschlesische, 
there was no misuse by Germany 'of the right of alienation of 
property in the plebiscite area; that the alienation was a genuine 
transaction effected in good faith and was not designed to be 
detrimental to Poland’s rights and that the Oberschlesische’s 
right of ownership must be regarded as established, and could have 
been disputed only before a competent tribunal; 

(3) That the property and operating rights claimed by the 
Bayerische were also valid, and had been violated by Poland’s 
action ; 

(4) That expropriation without compensation was contrary to 
Head III of the Geneva Convention; and that the application of 
the law of July 14th, 1920, was contrary to Article 6 and subsequent 
articles of the Geneva Convention, and that the Court had express 
and definite jurisdiction of the subject matter by Article 23 of that 
Convention. 

In conclusion, the Court held : 

(1) That the application of Articles 2 and 5 of the law of 
July 14th, 1920, decreed by the law of June 16th, 1922, constituted, 
as to German nationals or companies controlled by them, within 
Part I, Head III, of the Geneva Convention, an infraction of 
Article 6 and the following articles of that Convention; 

(2) That the attitude of the Polish Government toward both 
Companies was not in conformity with those articles, but that the 
Court was not called upon to state what attitude would have been 
in conformity with them. 

It was on the basis of this decision of the Court that negotiations 
were undertaken by the two Governments for an amicable 
settlement of the claims of both Companies by the payment of 
pecuniary damages. 



l6 ARRET N° 8. — USINE DE CHORZOW (COMPETENCE) 

A la suite de l’arret du 25 mai 1926, le Gouvernement allemand 
adressa, le 25 juin de la meme annee, au Gouvernement polonais 
une note dans laquelle il priait ee Gouvernement « de prendre les 
mesures necessaires en vue de creer un etat de fait et de droit 
conforme a cet arret». Ces mesures devaient, dans l’esprit du Gouver¬ 
nement allemand, comprendre trois elements differents, savoir : 

1) la reinscription de l’Oberschlesische comme proprietaire de 
l’usine de Chorzow en tant que bien-fonds sur les registres fonciers 
du Tribunal de Konigshiitte ; 

2) la restitution a la Bayerische de l’usine en tant qu’entreprise ; 

3) le versement a ces deux Societes d’une indemnity dont le 
montant serait fixe par voie de negociations directes entre les deux 
Gouvernements. 

Le Gouvernement polonais repondit a cette note le 9 septembre 
1926, le Gouvernement allemand ayant, entre temps, demande au 
Gouvernement polonais s’il ne voulait pas donner de reponse et s’il 
preferait pour la solution du probleme l’introduction d’une nouvelle 
requete aupres de la Cour. La reponse polonaise portait que le 
Gouvernement de Varsovie etait dispose a « regler par la voie d’une 
entente avec le Gouvernement de Berlin toutes les questions liti- 
gieuses concernant l’usine de Chorzow ». Toutefois, le Gouvernement. 
polonais declarait, quant a la demande de restitution de l’usine, 
qu’il ne pouvait y donner suite pour des raisons de fait et de droit; 
il faisait en outre des reserves en ce qui concernait la validite, au 
point de vue du droit civil, de l’inscription de l’Oberschlesische au 
registre fonder. Enfin, il suggerait qu’il serait preferable, « vu la 
nature de l’affaire », que les representants des Societes interessees 
s’adressassent directement a la direction de l’usine et que les deux 
Gouvernements n’intervinssent que si l’accord ne pouvait etre 
realise par cette voie. Dans une note ulterieure, datee du 18 octobre, 
le Gouvernement polonais, tout en maintenant que les questions 
litigieuses avaient un caractere de droit prive, acceptait qu’egale- 
ment des delegues desdits Gouvernements prissent part aux nego¬ 
ciations. 

Dans ces conditions, le Gouvernement allemand proposa, par une 
note du 30 octobre, l’ouverture des negociations a Berlin pour le 
15 novembre suivant. Croyant pouvoir constater qu’il existait 
encore des divergences d’opinion entre les deux Gouvernements 
f< au sujet des principes de droit fixes dans l’arret delaCour»du 
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Following upon the judgment of May 25th, 1926, the German 
Government, on June 25th of the same year, sent to the Polish 
Government a note in which it requested that Government “to take 
the steps necessary to establish a situation conforming to the 
judgment both in fact and in law”. These steps should, in the view 
of the German Government, comprise three different features: 

(1) the re-entry in the land registers of the Court of Konigshiitte 
of the Oberschlesische as owners of the real estate constituting the 
Chorzow factory; 

(2) the restoration of the factory as an industrial enterprise to the 
Bayerische; 

(3) the payment to these two Companies of an indemnity, the 
amount of which to be fixed by direct negotiations between the 
two Governments. 

The Polish Government replied to this note on September 9th, 
1926, the German Government having in the meantime asked the 
Polish Government whether it did not intend to reply and whether 
it would prefer that the question should be settled by the institution 
of new proceedings before the Court. The Polish reply was to the 
effect that the Warsaw Government was disposed “to settle by 
means of an agreement with the Berlin Government all questions 
in dispute with regard to the Chorzow factory”. But the Polish 
Government stated in regard to the claim for the restoration of the 
factory that it was unable to comply for reasons of fact and of law; 
it also made reservations as regards the validity, in municipal law, 
of the entry of the Oberschlesische in the land register. Finally, 
it suggested that it would be better "having regard to the nature of 
the matter” that representatives of the interested Companies should 
directly approach the management of the factory and that the two 
Governments should only intervene if agreement could not be 
reached in this manner. In a subsequent note, dated October 18th, 
the Polish Government, whilst, maintaining that the disputed 
questions were questions of private law, agreed that delegates of 
the two Governments should also take part in the negotiations. 

In these circumstances, the German Government proposed in 
a note, dated October 30th, that the negotiations should be begun 
at Berlin on November 15th. Believing that it could be said that 
differences of opinion still existed between the two Governments 
“in regard to the legal principles established by the Court’s judg- 
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25 mai 1926, le Gouvernement allemand se reservait d’en appeler 
a la Cour au sujet de 1 ’execution dudit arret, au cas ou ces diver¬ 
gences subsisteraient pendant les negociations et rendraient neces- 
saire pareil appel. 

Le Gouvernement polonais, tout en acceptant d’entrer en nego¬ 
ciations a Berlin le 22 novembre, reservait le point de vue exprime 
dans ses notes anterieures. 

Les negociations se poursuivaient depuis le 22 novembre 1926, 
lorsque, le 19 janvier 1927, la delegation allemande fit parvenir 
a la delegation polonaise une note enon5ant deux propositions 
transactionnelles, constituant une alternative, lesquelles, ecartant 
la question de restitution, visaient uniquement le montant des 
indemnites et les modalites de paiement, paiement a effectuer 
moyennant remission, a la date de la signature de l’accord eventuel, 
de lettres de change payables a des epoques differentes ; pour le cas 
ou les paiements ne seraient pas effectues dans les delais prevus, le 
Gouvernement allemand se reservait de recourir de nouveau a la 
Cour. Pour le cas ou l’une des deux propositions serait acceptee, les 
divergences d'opinion existantes seraient considerees comme tran- 
chees. Dans le cas contraire, le Gouvernement allemand se declarait 
pret a rouvrir les negociations, mais les nouvelles negociations 
eventuelles n’empecheraient pas le Gouvernement allemand de 
saisir la Cour des divergences d’opinion existantes ; dans la pro¬ 
cedure judiciaire, ce Gouvernement ne saurait etre lie par les 
propositions transactionnelles qu’il avait formulees. A la note etait 
joint un aide-memoire relatif a l’etat des negociations au 14 janvier 
1927 ; il en ressortait, entre autres choses, que, si le Gouvernement 
allemand avait abandonne sa demande primitive visant la restitu¬ 
tion de l’usine, c’est qu’il etait arrive a la conclusion qu’il n’y avait 
plus identite entre l’usine de Chorzow telle qu’elle avait existe lors 
de la prise de possession de 1922 et l’usine dans son etat actuel; et 
que le Gouvernement allemand s’etait reserve, pour le cas ou la 
reponse polonaise aux propositions allemandes se ferait trop atten- 
dre, de saisir la Cour, afin que 1 ’affaire put figurer au role de la 
douzieme session de celle-ci, quitte a retirer la requete si un accord 
se realisait dans un delai relativement court. La reponse du Gou¬ 
vernement polonais, datee du :r er fevrier, portait 1’acceptation plus 
ou moins complete des montants suggeres par le Gouvernement alle¬ 
mand pour les indemnites, — le Gouvernement polonais proposant, 
pour les sommes a payer plus tard a la Bayerische, des lettres de 
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ment” of May 25th, 1926, the German Government reserved the 
right to appeal to the Court in regard to the execution of that judg¬ 
ment, should these differences of opinion subsist during the 
negotiations and make such appeal necessary. 

The Polish Government, whilst agreeing to enter into negotiations 
at Berlin on November 22nd, maintained the standpoint taken in 
its previous notes. 

The negotiations had been in progress since November 22nd, 1926, 
when, on January 19th, 1927, the German Delegation sent to the 
Polish Delegation a note setting out two alternative proposals 
for a compromise, which proposals, leaving aside the question of 
restitution, solely related to the amount of the indemnities and the 
method of payment: payment was to be effected by the issue on the 
date of signature of the agreement, if concluded, of bills of exchange 
payable at different dates ; in the event of the payments not being 
made within the times specified, the German Government reserved 
the right once more to have recourse to the Court Should one of 
the two proposals be accepted, the existing differences of opinion 
would be regarded as disposed of. But if not, the German Govern¬ 
ment declared itself ready to reopen negotiations, but the possi¬ 
bility of further negotiations would not prevent the German Govern¬ 
ment from referring the existing differences of opinion to the Court; 
in the judicial proceedings that Government would not of course 
be bound by the proposals for a compromise which it had made. 
To the note was attached a memorandum in regard to the position 
of negotiations on January 14th, 1927 ; this memorandum made 
it clear, amongst other things, that the reason why the German 
Government had abandoned its original claim for the restitution 
of the factory was that it had come to the conclusion that the Chor- 
zow factory, in its present condition, no longer corresponded to the 
factory as it was before the taking over in 1922, and that the Ger¬ 
man Government reserved the right, should the Polish reply to the 
German proposals be too long delayed, to bring the matter before 
the Court so that it might be included in the list for the Court’s 
twelfth session, it being always possible to withdraw the Applica¬ 
tion, should an agreement be reached within a relatively short 
time. The reply of the Polish Government, dated February 1st, 
accepted more or less completely the amounts suggested by the 
German Government for the indemnities—the Polish Government 
proposing for the amounts to be paid subsequently to the Bayeri- 
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change emises par l’usine cle Chorzow, — mais elle declarait que le 
Gouvernement polonais n’etait pas dispose a faire droit au 
desir du Gouvernement allemand en ce qui concernait Remission 
de letties de change pour la Oberschlesische, et cela notamment en 
raison du fait qu’il serait creancier a l’egard de 1 ’Allemagne de 
differents montants, dont l’un, resultant des assurances sociales en 
Haute-Silesie, aurait ete fixe par la Societe des Nations a 25 millions 
de Reichsmarks et que, dans ces conditions, de l’avis du Gouver¬ 
nement polonais, la necessity d’une compensation s’imposait. II 
convient de noter que, dans sa reponse, le Gouvernement polonais 
propoSa la reprise des negotiations au sujet, notamment, de «la 
requite eventuelle a introduire aupres de la Cour », point qui, selon 
ce Gouvernement, « n’avait pas encore ete discute ». Si ces propo¬ 
sitions n’etaient pas acceptees par le Gouvernement allemand, le 
Gouvernement polonais ne se considererait pas comme lie par elles. 

Par une note du 8 fevrier 1927, le Gouvernement allemand a alors 
mforme le Gouvernement polonais que les points de vue des deux 
Gouvemements lui semblaient si differents qu’il paraissait impossible 
d’eviter un appel a une instance intemationale, et que, par conse¬ 
quent, le ministre d’Allemagne a La Haye avait regu pour instruc¬ 
tions d’introduire une requete aupres de la Cour. Dans sa note, le 
Gouvernement allemand a, en outre, appele 1 ’attention sur le fait 
que, pendant toute la duree des negotiations, la delegation alle- 
mande avait souligne qu’a defaut d’une entente, l’appel a la Cour 
serait inevitable. 

POINT DE DROIT. 

Ainsi qu’il vient d’etre indique ci-dessus, le demandeur a presente, 
dans son Memoire quant au fond, des conclusions qui constituent 
une modification des conclusions formulees dans la Requete. 

Cette modification ayant ete effectuee dans la premiere piece 
de la procedure ecrite, dans une instance introduite par requete 
unilaterale — c’est-a-dire a un moment oh, conformement a l’arti- 
cle 38 du Reglement, le defendeur a encore garde toute latitude de 
soulever des exceptions preliminaires —, rien ne s’y oppose. D’ail- 
leurs, dans son Exception preliminaire, le defendeur s’est refere 
aux conclusions du demandeur telles qu’elles sont formulees dans le 
Memoire de celui-ci et non dans sa Requete introductive d’instance. 
Ce sont done les conclusions, telles qu’elles sont libellees dans le 
Memoire, que la Cour a maintenant devant elle. 
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sche, bills of exchange issued by the Chorzow factory—but it stated 
that the Polish Government was not willing to meet the wishes 
of the German Government in regard to the issue of bills of 
exchange for the Oberschlesische, particularly for the reason that, 
as it contended, it possessedcla ims on the German Government 
for various amounts, one of which, in respect of social insurances in 
Upper Silesia, had been fixed by the League of Nations at 25 million 
Reichsmarks, and that, this being so, in the view of the Polish 
Government, it was essential to set off the respective claims against 
each other. It should be noted that, in its reply, the Polish Govern¬ 
ment proposed the resumption of negotiations in regard, amongst 
other things, to the “possible filing of an Application with the 
Court”, a point which, according to that Government, “had not 
yet been discussed”. Should the German Government not accept 
the Polish proposals, the Polish Government would not consider 
itself bound by them. 

The German Government, by a note dated February 8th, 1927, 
then informed the Polish Government that the points of view of the 
two Governments seemed so different that it appeared impossible 
to avoid recourse to an international tribunal, and that therefore 
the German Minister at The Hague had received instructions to 
file an Application with the Court. In its note, the German Gov¬ 
ernment also drew attention to the fact that, throughout the whole 
of the negotiations, the German Delegation had emphasized that, 
failing an agreement, appeal to the Court would be inevitable. 

THE LAW. 

As has already been indicated, the Applicant has, in his Case 
on the merits, made submissions which constitute an amendment 
of the submissions made in the Application. 

Since this amendment has been effected in the first document 
of the written proceedings, in a suit brought by Application—i.e. 
at a time when, in accordance with Article 38 of the Rules, the Re¬ 
spondent still retains a completely free hand to file preliminary 
objections—no exception can be taken to it. Moreover, the Re¬ 
spondent, in his preliminary plea, has referred to the Applicant’s 
submissions as formulated in the Case and not as formulated in 
the Application. It is, therefore, the submissions as formulated 
in the Case that the Court has now before it. 
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Les conclusions de la Requete etaient fondees, a cote des disposi¬ 
tions susmentionnees du Statut et du Reglement de la Cour, 
exclusivement sur la clause juridictionnelle inseree a l’article 23 de 
la Convention de Geneve. La base des conclusions revisees repro¬ 
duces dans le Memoir e est restee la meme. 

II est vrai que, dans ce document, le Gouvernement allemand 
a mentionne le Traite d’arbitrage germano-polonais paraphe a 
Locarno, le 16 octobre 1925. Cette mention, cependant, d’apres 
le contexte, a uniquement pour but de faire valoir que, selon le 
Gouvernement allemand, une compensation extra] udiciaire entre 
les indemnites que pourrait allouer la Cour en la presente espece 
et certaine creance qu’aurait la Pologne sur l’Allemagne, ne saurait 
avoir lieu sans le consentement de l’autre Partie, et cela notamment 
en vue de la procedure institute par ledit Traite. Elle ne peut done 
servir a modifier la source invOquee par la Requete pour la juridic- 
tion de la Cour. 

A plus forte raison en est-il de meme en ce qui concerne la decla¬ 
ration faite oralement devant la Cour par l’agent du Gouvernement 
allemand et aux termes de laquelle, quand meme la clause com- 
promissoire de l’article 23 de la Convention de Geneve ne jouerait 
pas dans la presente affaire, la Cour serait competente en vertu du 
Traite d’arbitrage de Locarno, « s’il devait s’appliquer en l’espece »; 
car cette declaration, de presentation tardive, ne peut guere avoir 
eu d’autre objet que d’affirmer une opinion plutot theorique en ce 
qui concerne l’interpretation dudit Traite. 

La Cour se considere done comme saisie des conclusions qui 
viennent d’etre indiquees, uniquement en vertu de l’article 23 de 
la Convention de Geneve. 

La Cour, avant d’aborder l’expose des motifs pour lesquels elle 
doit rejeter l’exception preliminaire soulevee par la Pologne contre 
sa competence pour connaitre de ces conclusions, constate qu’aux 
fins de cet expose, comme aux fins de son futur jugement sur le 
fond, elle ne saurait faire etat des declarations, admissions ou 
propositions qu’ont pul faire les Parties au cours des negotiations 
directes qui ont eu lieu entre elles, declarations d’ailleurs faites 
sous toutes reserves au cas ou les points en discussion viendraient 
a faire l’objet d’une procedure judiciaire. Car les negotiations 
en question, de l’aveu meme des representants des Parties devant 
la Cour, n’ont pas abouti a un accord entre elles. 
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The submissions formulated in the Application were based, 
apart from the above-mentioned provisions of the Statute and 
Rules of Court, exclusively upon the jurisdictional clause contained 
in Article 23 of the Geneva Convention. The basis of the amended 
submissions set out in the Case remains unchanged. 

It is true that, in this document, the German Government 
has referred to the Germano-Polish Arbitration Treaty initialled 
at Locarno on October 16th, 1925. The only object, however, of 
this reference is, as shown by the context, to establish that, in the 
contention of the German Government, a certain claim which Poland 
may have against Germany cannot, without the consent of the other 
Party, be set off extra judicially against any indemnities which may 
be awarded by the Court in the present case, especially having 
regard to the procedure instituted by the above-mentioned Treaty. 
This reference therefore cannot serve to modify the source from 
which, according to the Application, the Court derives jurisdiction. 

The same reasoning applies a fortiori with regard to the statement 
made in Court by the Agent for the German Government to the 
effect that, even if the arbitration clause contained in Article 23 of 
the Geneva Convention does not apply in the present case, the 
Court would have jurisdiction under the Arbitration Treaty of 
Locarno “if it were applicable in this case” ; for this statement 
which was, moreover, made at a very late stage, can hardly have 
been intended to do more than a ffir m a more or less theoretical 
opinion in regard to the interpretation of that Treaty. 

The Court, therefore, holds that the submissions set out above 
have been laid before it solely under Article 23 of the Geneva 
Convention. 

Before proceeding to set out the reasons for which it must overrule 
the preliminary objection taken by Poland to its jurisdiction to 
deal with these submissions, the Court would observe that, for the 
purposes of this statement of reasons, as also for the purposes of its 
future judgment on the merits, it cannot take account of declara¬ 
tions, admissions or proposals which the Parties may have made 
in the course of direct negotiations which have taken place between 
them, declarations which, moreover, have been made without 
prejudice in the event of the points under discussion forming the 
subject of judicial proceedings. For the negotiations in question 
have not, as acknowledged by the representatives before the Court 
of the Parties themselves, led to an agreement between them. 
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* 

* * 

II est constant que la Requete du 8 fevrier 1927, ainsi que les 
conclusions du Memoire allemand du 2 mars 1927, visent des repara¬ 
tions qui seraient dues par le Gouvernement polonais pour des faits 
allegues dans la Requete allemande du 15 mai 1925, et que la Cour, 
dans son Arret n° 7, a declares Stre non conformes aux articles 6 
a 22 de la Convention de Geneve. La Pologne conteste que la 
competence que la Cour, par son Arret n° 6, a affirmee au sujet 
de la Requete precitee du 15 mai 1925, s’etende egalement a la 
nouvelle Requete du 8 fevrier 1927 et aux conclusions du Memoire 
du 2 mars 1927. La these du Gouvernement polonais consiste 
essentiellement dans les deux assertions suivantes : 

1. —- L’article 23, alinea premier, de la Convention de Geneve, 
qui etablit la competence de la Cour pour les « divergences d’opinion, 
resultant de l’interpretation et de l’application des articles 6 a 22 », 
qui pourraient s’elever entre le Gouvernement allemand et le 
Gouvernement polonais, ne viserait pas les divergences relatives a 
des reparations reclamees pour violation desdits articles. 

2. — La Convention de Geneve aurait institue des juridictions 
speciales pour des reclamations que des particulars pourraient 
eventuellement faire valoir en cas de suppression ou de diminution 
de leurs droits, et l’existence de ces juridictions affecterait celle de 
la Cour, meme si l’article 23, alinea premier, de la Convention de 
Geneve admettait une interpretation comprenant les divergences 
d’opinion relatives a des reparations, parmi celles qui ont trait a 
1’application des articles 6 a 22; partant, les interesses devraient 
s’adresser eux-mernes auxdites juridictions. 

* 

II convient d’examiner en premiere ligne le sens et la portee de 
l’alinea premier de l’article 23, car c’est sur cette disposition — et 
seulement sur cette disposition — que la competence de la Cour 
repose en l’espece. 

. La Cour, par ses Arrets n os 6 et 7, a reconnu que les divergences 
relatives a l’application des articles 6 a 22 comprennent, non seule¬ 
ment celles qui ont trait a la question de savoir si l’application de 
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* 

* * 

It is common ground that the Application of February 8th, 1927, 
and the submissions of the German Case of March 2nd, 1927, relate 
to reparations alleged to be due by the Polish Government for acts 
set out in the German Application of May 15th, 1925, and which 
the Court, in Judgment No. 7, has declared not to be in conformity 
with Articles 6 to 22 of the Geneva Convention. Poland denies 
that the jurisdiction, which the Court, by Judgment No. 6, decided 
that it possessed in regard to the above-mentioned Application of 
May 15th, 1925, also covers the new Application of February 8th, 
1927, and the submissions in the Case of March 2nd, 1927. The 
position of the Polish Government is mainly based on the two 
following contentions : 

(x) that Article 23, paragraph 1, of the Geneva Convention, which 
gives the Court jurisdiction for “differences of opinion, result¬ 
ing from the interpretation and the application of Articles 6 to 22”, 
which may arise between the German Government and the Polish 
Government, does not contemplate differences in regard to repara¬ 
tions claimed for violation of those articles ; 

(2) that the Geneva Convention has instituted special jurisdictions 
for claims which private persons might assert in the event of the 
suppression or diminution of their rights, and that the existence 
of these jurisdictions would affect that of the Court even if 
Article 23, paragraph 1, of the Geneva Convention could be con¬ 
strued as including differences of opinion in regard to reparations 
amongst those relating to the application of Articles 6 to 22 ; 
therefore, the interested Parties should themselves have recourse 
to the jurisdictions in question. 


In the first place, the meaning and scope of paragraph 1 of 
Article 23 must be considered, for it is upon this clause—and upon 
this clause only—that the Court’s jurisdiction in the present case 
rests. 

The Court, by Judgments Nos. 6 and 7, has recognized that 
differences relating to the application of Articles 6 to 22 include 
not only those relating to the question whether the application of a 
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clauses determinees est ou non exacte, mais aussi celles qui portent 
sur l’applicabilite desdits articles, c’est-a-dire sur tout acte ou toute 
omission creant un etat de choses contraire a ces articles. C’est 
un principe de droit international que la violation d’un engagement 
entraine l’obligation de reparer dans une forme adequate. La repa¬ 
ration est done le complement indispensable d'un manquement a 
1’application d’une convention, sans qu’il soit necessaire que cela 
soit inscrit dans la convention m&me. Les divergences relatives a 
des reparations, eventuellement dues pour manquement a Impli¬ 
cation d’une convention, sont, partant, des divergences relatives 
a l’application. 

Or, la Pologne soutient que les mots ((divergences d’opinion, 
resultant . . . . de l’application » ne peuvent avoir dans l’article 23 
le sens qui vient d’etre indique, mais qu’ils doivent etre interpretes 
comme ne comprenant que la question de savoir si 1’application des 
articles 6 a 22 dans un cas determine est ou non exacte, a l’exclusion, 
done, des divergences relatives aux reparations. 

Dans cet ordre d’idees, le Gouvernement polonais a esquisse, a 
l’appui de sa these d’une interpretation restrictive de l’alinea 
premier de l’article 23 de la Convention de Geneve, l’historique du 
developpement des conventions generates d’arbitrage au cours des 
cinquante dernieres annees, passant en revue x) la clause dite « com- 
promissoire», introduite dans divers traites de commerce et autres au 
cours du dernier quart du XI X me siecle eta une epoque plus recente 
— clause aux termes de laquelle les Parties contractantes conve- 
naient de soumettre a l’arbitrage tous differends relatifs a l’inter- 
pretation ou a l’application des traites ou elle etait inseree ; 2) les 
traites generaux d’arbitrage conclus depuis 1900 et stipulant la 
soumission obligatoire a 1’arbitrage de certaines categories specifiers 
de differends, et 3) les traites ou clauses prevoyant l’arbitrage en 
cas de reclamations d’ordre pecuniaire. II est a peine besoin de faire 
remarquer que l’alinea premier de l’article 23 constitue un exemple 
de la premiere de ces trois categories de traites. 

Le Conseil du Gouvernement polonais a admis devant la Cour, 
aux fins de la discussion, que la clause compromissoire a ete a l’ori- 
gine interpretee comme embrassant egalement les demandes de 
reparation ; et il a soutenu qu’en raison de revolution ulterieure, 
la clause doit actuellement etre interpretee comme excluant ces 
demandes. La Cour ne saurait se ranger a ce point de vue. Aux 
termes de la Convention pour le reglement pacifique des differends 
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particular clause has or has not been correct, but also those bearing 
upon the applicability of these articles, that is to say, upon any act 
or omission creating a situation contrary to the said articles. It is 
a principle of international law that the breach of an engagement 
involves an obligation to make reparation in an adequate form. 
Reparation .therefore is the indispensable complement of a failure 
to apply a convention and there is no necessity for this to be stated 
in the convention itself. Differences relating to reparations, which 
may be due by reason of failure to apply a convention, are conse¬ 
quently differences relating to its application. 

Now, Poland maintains that the words “differences of opinion, 
resulting from . . . the application” in Article 23 cannot have the 
meaning just indicated, but that they must be construed as cover¬ 
ing merely the question whether, in a given case, the application of 
Articles 6 to 22 is or is not correct, to the exclusion of any differences 
in regard to reparations. 

In this connection, the Polish Government, in support of its 
contention that paragraph 1 of Article 23 of the Geneva Convention 
should be restrictively construed, has traced the development of 
general treaties of arbitration during the last fifty years, comprising 
(1) the so-called clause compromissoire (arbitration clause) introduced 
into commercial and other treaties during the last twenty-five years 
of the XIXth century and subsequently, by which the contracting 
Parties agreed to submit to arbitration any differences as to the 
interpretation or application of the particular treaties ; (2) general 
treaties for the compulsory arbitration of certain specified cate¬ 
gories of disputes, concluded since 1900, and (3) treaties and clauses 
for the arbitration of pecuniary claims. It is needless to say that 
paragraph 1 of Article 23 is an example of the first of these three 
classes of agreements. 


Counsel for Poland admitted in Court, for the sake of the argu¬ 
ment, that the clause compromissoire was originally interpreted as 
including claims for reparation ; but he maintained that, because 
of later developments, the clause must now be interpreted as 
excluding such claims. The Court is unable to share this view. 
By the Convention for the Pacific Settlement of International 
Disputes, concluded at The Hague in 1899, although no exceptions 
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internationaux, conclue a La Haye en 1899, bien qu’aueune excep¬ 
tion ne fut prevue dans les dispositions relatives a la justice arbitrate 
contenues dans le premier chapitre du titre IV de ladite Convention, 
l’arbitrage ne fut, en aucun cas, rendu obligatoire. Un mouvement 
actif se produisit, par la suite, en faveur de la conclusion de traites 
qui rendraient obligatoire le reglement arbitral des differends et 
qui etaient deja prevus par 1 ’article 19 de ladite Convention. On 
constata que, dans la mesure oil la question generate des differends 
d’ordre juridique entrait en jeu, le seul moyen d’atteindre ce resul- 
tat etait d’enumerer certaines categories de questions dont la 
soumission obligatoire a l’arbitrage etait meme entouree de reserves. 
D’autre part, on avait toujours reconnu, depuis la fin du XVIII me 
siecle, la possibility de conclure des accords prevoyant l’arbitrage 
sans reserve pour les differends d’ordre pecuniaire. Ces f aits semblent, 
en bonne logique, exclure la deduction que 1’on s’est efforce d’en tirer, 
car ils montrent clairement que, de l’avis des gouvernements, les 
differends au sujet desquels une reserve avait ete jugee necessaire 
etaient precisement les differends d’ordre juridique en general 
et non ceux qui visaient en particulier les reclamations pecuniaires. 
Far suite, dire qUe la clause compromissoire, tout en prevoyant 
evidemment la soumission a l’arbitrage des differends d’ordre juri¬ 
dique, doit maintenant recevoir une interpretation restrictive exclu- 
ant les reclamations pecuniaires, serait se mettre en contradiction 
avec les conceptions fondamentales qui ont caracterise le mouve¬ 
ment en faveur de l’arbitrage general. 

Abstraction faite, d’ailleurs, de la question de savoir si des 
expressions employees dans des conventions entre d’autres Puissan¬ 
ces et a des epoques differentes peuvent entrer en ligne de compte 
pour l’interpretation de la volonte des signataires de la Convention 
de Geneve, la Cour estime que, vu la difference fondamentale entre 
la nature des clauses compromissoires et le but de la classification 
des differends dans des stipulations generates d’arbitrage, aucune 
conclusion ne saurait etre tiree de la terminologie des unes par 
rapport a celle des autres. 

La classification des differends internationaux qui presenterait 
le plus d’importance pour l’espece est sans doute celle qui a ete 
adoptee dans l’article 13 du Pacte de la Societe des Nations et qui 
se retrouve dans 1 ’article 36 du StatUt de la Cour. En. effet, ces 
actes, tres rapproches en date de la Convention de Geneve, consti¬ 
tuent des traites collectifs particulierement importants, comme 
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were made in the provisions relative to “arbitral justice” included 
in the first Chapter of Head IV of that Convention, arbitration 
was not in any case made obligatory. An active movement was 
then begun for the conclusion of treaties by which the submission 
of differences would be made obligatory, treaties already fore¬ 
shadowed by Article 19 of the said Convention. The attainment of 
this object, so far as concerns general questions of legal right and 
obligation, was found to be feasible by including only certain 
classes of questions, and subjecting even these to reservations. 
On the other hand, it had, ever since the end of the XVIIIth-cent¬ 
ury, been found to be possible to conclude agreements for the 
submission of pecuniary claims to arbitration without reserve. 
These facts appear to be logically fatal to the inference sought to be 
drawn from them, for they clearly show that, in the opinion of 
governments, the differences concerning which reserves were deemed 
to be necessary were those relating to legal rights and obligations 
and not those relating to pecuniary reparation. To say, therefore, 
that the clause compromissoire, while confessedly providing for .the 
submission of questions of right and obligation, must now be 
restrictively interpreted as excluding pecuniary reparation, would 
be contrary to the fundamental conceptions by which the 
movement in favour of general arbitration has been characterized. 


Moreover, apart from the question whether expressions used in 
conventions between other Powers and at different periods can be 
taken into account in interpreting the intention of the signatories 
of the Geneva Convention, the Court holds that, in view of the 
fundamental difference between the nature of arbitration clauses 
{clauses compromissoires) and the object of the classification of 
disputes in general arbitration agreements, no conclusion can be 
drawn from the terminology of the one class of provisions in 
respect of the other. 

The classification of international disputes which would be most 
in point in the present case is undoubtedly the classification adopted 
in Article 13 of the Covenant of the League of Nations, and reap¬ 
pearing in Article 36 of the Court’s Statute. For these instruments, 
which are very close to the Geneva Convention in point of time, 
constitute collective treaties of peculiar importance as they mark 
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marquant un progres dans la vole vers la realisation de 1’arbitrage 
obligatoire. Or, la classification qu’ils contiennent conduirait, de 
l’avis de la Cour, a la conclusion que la formule « divergences 
resultant de l’inteipretation et de 1’application », dans l’article 23 
de la Convention de Geneve, devrait etre interpretee comme com- 
prenant les questions qui ont trait a la reparation. II est vrai que le 
Pacte et le Statut mentionnent distinctement en premiere ligne les 
« differends relatifs a Interpretation d’un traite » et, en quatrieme 
ligne, ceux qui sont relatifs «a l’etendue ou a la nature de la 
reparation »; mais ils mentionnent egalement, en troisieme lieu, 
comme une categorie a part, les differends qui ont trait « a la rea- 
lite d’un fait qui, s’il etait etabli, constituerait la rupture d’un enga¬ 
gement international ». Or, il est certain, d’apres les Arrets n os 6 
et 7,. que la Cour est competente pour se prononcer sur la question 
de savoir si une violation des articles 6 a 22 a eu lieu ou non. La 
constatation de l’existence d’une rupture d’engagement constitue 
sans doute une competence plus importante que celle qui a trait a 
l’etendue ou a la nature d’une reparation due pour rupture constatee 
d’un engagement international. Si l’article 23, alinea premier, 
embrasse les differends vises en premier et troisieme lieu par les 
deux stipulations susmentionnees, il serait difficile de comprendre 
pourquoi — sauf en vertu des termes explicites — il ne couvrirait 
pas les differends moins importants vises en quatrieme lieu. 

La Pologne a encore attire 1 ’attention de la Cour sur la Convention 
que, agissant egalement au nom de la Ville libre de Dantzig, elle 
avait conclue avec l’Allemagne en 1921 — c’est-a-dire a une epoque 
rapprochee de celle de la conclusion de la Convention de Geneve — 
au sujet de la liberte du transit entre la Prusse orientale et le reste 
de l’Allemagne. Cette Convention, dans ses articles 11 et 12, pourvoit 
a la constitution d’un tribunal arbitral, auquel chaque Haute 
Partie contractante peut remettre «les differends pouvant survenir 
soit dans l’interpretation, soit dans 1 ’application » de la Convention. 
La Pologne releve que 1 ’article 11, qui, dans son premier alinea, 
etablit la competence qui vient d’etre mentionnee, comprend un 
alinea special, selon lequel le tribunal aura competence pour se 
prononcer, s’il y a lieu, sur les reparations a demander a la Partie 
qui aura ete responsable d’une infraction aux dispositions de la 
Convention. Quels qu’aient ete les motifs qui auraient amene les 
Parties a mentionner en termes expres la competence relative aux 
reparations a cote de celle qui a trait a l’interpretation et a l’appli- 
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a step forward towards the realization of compulsory arbitration. 
But the classification which they contain would, in the Court’s 
opinion, lead to the conclusion that the expression "differences of 
opinion resulting from the interpretation and application” in 
Article 23 of the Geneva Convention, should be construed as includ¬ 
ing questions relating to reparations. It is true that the Covenant 
and the Statute mention separately, in the first place, “disputes 
as to the interpretation of a treaty” and, in the fourth place, those 
relating to “the nature or extent of the reparation” ; but they 
also mention, in the third place, as a separate category, disputes 
relating to “the existence of any fact which, if established, would 
constitute a breach of an international obligation”. Now it is 
established by Judgments Nos. 6 and 7 that the Court has juris¬ 
diction to decide whether a breach of Articles 6 to 22 has taken 
place or not. The decision whether there has been a breach of 
an engagement involves no doubt a more important jurisdiction 
than a decision as to the nature or extent of reparation due for a 
breach of an international engagement the existence of which is 
already established. If Article 23, paragraph x, covers the'disputes 
mentioned in the first and third categories by the two provisions 
above mentioned, it would be difficult to understand why—failing 
an express provision to that effect—it should not cover the less 
important disputes mentioned in the fourth category. 

Poland has also drawn the Court’s attention to the Convention 
which, acting also in the name of the Free City of Danzig, she 
concluded with Germany in 1921,—i.e. at a time not far removed 
from the conclusion of the Geneva Convention—in regard to free¬ 
dom of transit between Eastern Prussia and the rest of Germany. 
Articles 11 and 12 of this Convention provide for the establishment 
of an arbitral tiibunal to which each High Contracting Party may 
refer “disputes which may arise either in the interpretation or in the 
application” of the Convention. Poland observes that Article 11, 
the first paragraph of which establishes the jurisdiction just referred 
to, contains a special paragraph to the effect that the .tribunal 
will have jurisdiction, if necessary, to decide as to the reparation 
to be made by the Party which may have been responsible for a 
breach of the provisions of the Convention. Whatever may have 
been the reasons which led the Parties expressly to mention juris¬ 
diction in regard to reparations in addition to that respecting inter¬ 
pretation and application, the fact that a convention explicitly 
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cation, le fait qu’une convention confirme de maniere expresse la 
conception generalement adoptee dans les clauses compromissoires, 
ne saurait etre interpret^ dans ce sens que les m ernes Parties, se 
servant dans une autre convention du langage ordinairement 
employe dans les conventions de ce genre, auraient voulu, par la, 
manifester une intention contraire a celle qu’il faut presumer en 
interpretant une clause compromissoire dans une convention. 

II decoule de ce qui precede que l’article 23, alinea premier, 
etant precisement une clause compromissoire typique, vise toutes 
les divergences d’opinion resultant de Interpretation et de 
l’application d’un nombre limite d’articles d’une convention. En 
se servant des expressions « divergences resultant de l’interpretation 
et de l’application », les Parties contractantes semblent avoir eu en 
vue moins l’objet des divergences que leur source, ce qui autoriserait 
a comprendre les divergences relatives aux reparations parmi celles 
qui concernent rapplication, meme si la notion d’application d’une 
convention ne comportait pas les reparations pour manquements 
eventuels. 

Tenant compte du fait que le Conseil du Gouvernement polonais 
a insiste sur la valeur litterale du mot « application », la Cour croit 
utile de rappeler que dans son Arret n° 5 — cite devant elle a ce 
propos par ledit Conseil — elle a observe, non seulementqu’« appli¬ 
cation » est un terme plus large, plus souple, moins rigide, 
qu’« execution », mais aussi que «l’execution ... est un mode 
d’application ». II s’ensuit que 1’Arret n° 5 ne saurait etre cite a 
l’appui d’une interpretation restrictive du terme « application ». 

Pour l’interpretation de l’article 23, il convient de s’attacher, 
non seulement a revolution historique des conventions d’arbitrage 
et a leur terminologie, ainsi qu’au sens grammatical et logique des 
mots employes, mais aussi et surtout a la fonction qui doit, selon 
la volonte des Parties contractantes, etre attribuee a cette dispo¬ 
sition. La Convention de Geneve prevoit de nombreuses voies de 
recours pour assurer l’observation de ses dispositions, et cela de 
differentes manieres selon les objets dont traitent les divers titres, 
parties ou autres subdivisions dela Convention. L’article 23 contient 
ce reglement pour les articles 6 a 22 qui constituent la plus grande 
part du titre III de la Premiere Partie. 
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confirms the conception generally adopted in regard to arbitration 
clauses, cannot be construed to mean that the same Parties, when 
employing in another convention the wording ordinarily used in 
conventions of this kind, have, by so doing, given evidence of an 
intention contrary to that which is to be presumed when inter¬ 
preting an arbitration clause in a convention. 

It follows from the above that Article 23, paragraph 1, which 
constitutes a typical arbitration clause (clause compromissoire ), 
contemplates all differences of opinion resulting from the inter¬ 
pretation and application of a certain number of articles of a 
convention. In using the expression “differences of opinion 
resulting from the interpretation and application”, the contracting 
Parties seem to have had in mind not so much the subject of such 
differences as their source, and this would justify the inclusion of 
differences relating to reparations amongst those concerning the 
application, even if the notion of the application of a convention 
did not cover reparations for possible violation. 

Having regard to the fact that Counsel for the Polish Government 
has laid stress on the literal meaning of the word “application”, the 
Court thinks it well to remark that in Judgment No. 5—which has 
been cited before it in this connection by the said Counsel—it 
observed not only that “application” is a wider, more elastic and 
less rigid term than “execution”, but also that “execution .... 
is a form of application”. It follows that Judgment No. 5 cannot 
be cited to support a restrictive interpretation of the term 
“application”. 

For the interpretation of Article 23, account must be taken not 
only of the historical development of arbitration treaties, as well as 
of the terminology of such treaties, and of the grammatical and 
logical meaning of the words used, but also and more especially 
of the function which, in the intention of the contracting Parties, 
is to be attributed to this provision. The Geneva Convention 
provides numerous means of redress to secure the observation of its 
clauses and it does so in ways varying according to the subjects 
dealt with under the different Heads, Parts or other subdivisions 
of the Convention. Article 23 contains provisions of this kind 
in so far as concerns Articles 6 to 22 which form the greater 
portion of Head III of the First Part. 
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Le but de ces voies de recours — et en particular celui de l’arti- 
cle 23 — semble etre d’ecarter la possibility que, de par l’existence 
d’une divergence persistante entre les Parties contractantes sur 
^interpretation ou l’application de la Convention, les interets 
dont elle doit assurer le respect se trouvent compromis. Une inter¬ 
pretation qui obligerait la Cour a s’arreter a la simple constatation 
que la Convention a ete inexactement appliquee ou qu’elle est 
restee sans application, sans pouvoir fixer les conditions dans les- 
quelles les droits Gonventionnels leses peuvent etre retablis, irait 
a l’encontre du but plausible et naturel de la disposition, car une 
pareille juridiction, au lieu de vider definitivement un differend, 
laisserait la porte ouverte a de nouveaux litiges. 

Cette conclusion, tiree du but d’une disposition comme celle de 
l’article 23, et, en general, de toutes. clauses compromissoires, ne 
saurait etre ecartee que, soit par des termes suffisamment clairs 
pour exprimer une intention contraire des Parties contractantes, 
soit par le fait que la Convention aurait etabli une juridiction spe- 
ciale pour les reclamations relatives a des reparations dues pour 
violation des dispositions en question ou y aurait pourvu d’une autre 
maniere. 

D’apres ce qui a ete dit au sujet du sens et de la portee des mots 
« divergences resultant de l’interpretation et de l’application des 
articles 6 a 22 », les termes de l’article 23, alinea premier, nedemon- 
trent pas l’existence d’une intention contraire. Reste a examiner la 
portee de l’article 23, alinea 2, et de l’article 22 de la Convention de 
Geneve. 


* 

Le Gouvernement polonais soutient, en second lieu, qu’il y aurait 
d’autres juridictions devant lesquelles les societes lesees pourraient 
faire valoir leur droit a une indemnity, et que, dans ces conditions, 
le Gouvernement allemand ne saurait, en se substituant a ces 
societes, renverser l’ordre des juridictions etabli par la Convention 
de Geneve. 

La Cour croit devoir examiner ce point, non seulement en vue du 
fait que les representants de la Pologne ont invoque devant elle 
le principe general concernant le recours aux instances ouvertes 
aux particuliers, mais aussi, et specialement, en vue de la disposition 
de l’article 23, alinea 2, de la Convention de Geneve. 
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The object of these methods of obtaining redress—and that of 
Article 23 in particular—seems to be to avert the possibility that, 
in consequence of the existence of a persistent difference of opinion 
between the contracting Parties as to the interpretation or applica¬ 
tion of the Convention, the interests respect for which it is designed 
to ensure, may be compromised. An interpretation which would 
confine the Court simply to recording that the Convention had been 
incorrectly applied or that it had not been applied, without being 
able to lay down the conditions for the re-establishment of the treaty 
rights affected, would be contrary to what would, firima facie, be 
the natural object of the clause; for a jurisdiction of this kind, 
instead of settling a dispute once and for all, would leave open the 
possibility of further disputes. 

This conclusion, which is deduced from the object of a clause like 
Article 23, and, in general, of any arbitration clause, could only be 
defeated, either by the employment of terms sufficiently clear to 
show a contrary intention on the part of the contracting Parties, 
or by the fact that the Convention had established a special jurisdic¬ 
tion for claims in respect of reparation due for the violation of the 
provisions in question, or had made some other arrangement 
regarding them. 

It follows from what has been said in regard to the meaning and 
scope of the words “differences of opinion resulting from the inter¬ 
pretation and application of Articles 6 to 22” that the terms of 
Article 23, first paragraph, do not establish the existence of any 
such contrary intention. It now remains to consider the scope of 
Article 23, paragraph 2, and Article 22 of the Geneva Convention. 

* 

The Polish Government contends in the second place that 
there are other tribunals before which the injured companies 
could assert their right to an indemnity and that, in these circum¬ 
stances, the German Government cannot, by substituting itself 
for these companies, disturb the jurisdictional system established 
by the Geneva Convention. 

The Court feels that it must consider this point, not only because 
Counsel for Poland have cited the general principle with regard 
to recourse to tribunals accessible to private persons, but also and 
more especially in relation to the terms of Article 23, paragraph 2, 
of the Geneva Convention. 
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II convient de constater avant tout que la competence eventuelle 
des tribunaux polonais n’entre pas en ligne de compte. L’acte du 
Gouvernement polonais, que la Cour a iuge non conforme a la 
Convention de Genbve, etait, en effet, F application des articles 2 et 5 
de la loi polonaise du 14 juillet 1920, introduite en Haute-Silesie 
polonaise par la loi du 16 juin 1922, application qui, selon F Arret n° 7 
de la Cour, constitue elle-meme une mesure contraire aux articles 6 
et suivants de la Convention. Le Tribunal de Huta Krolewska 
(Konigshutte) a fait cette application en ordonnant l’inscription 
au registre f oncier, a la place de la Oberschlesische, du Fisc polonais 
oomme proprietaire de l’usine. Aussi la competence des tribunaux 
polonais n’a-t-elle pas ete invoquee par la Pologne en matiere de 
reparation. 

Les juridictions dont il s’agit sont done les juridictions prevues 
par la Convention de Geneve elle-meme, e’est-a-dire le Tribunal 
arbitral haut-silesien et le Tribunal arbitral mixte germano-polo- 
nais. L’agent et le Conseil du Gouvernement polonais ont parle 
tantot de l’un tantot de l'autre de ces tribunaux, sans preciser 
davantage lequel d’entre eux serait competent dans le cas dont il 
s’agit, ni si Fun et l’autre le seraient a la fois. 

La question de savoir si la competence des tribunaux indiques 
ci-dessus pourrait tenir en echec la juridiction conferee a la Cour 
par l’alinea premier de l’article 23 de la Convention de Geneve fut 
portee devant la Cour lors des debats sur la competence dans l’affaire 
introduite par la Requete du Gouvernement allemand, datee du 
15 mai 1925. Le Gouvernement polonais, en effet, concluait a 
l’irrecevabilite de cette Requete, tant que le Tribunal arbitral 
mixte germano-polonais n’aurait pas rendu son jugement dans 
le litige relatif a la meme usine de Chorzow, que FOberschlesische 
avait, des le 10 novembre 1922, porte devant cette juridiction. Il 
faisait valoir, d’un autre cote, que, puisqu’il etait question d’une 
pretendue suppression de droits acquis, le Tribunal arbitral 
haut-silesien pouvait etre competent en vertu de l’article 5 de la 
Convention. 

Quelques-uns des motifs pour lesquels la Cour, dans son Arret 
n° 6, rejeta ce moyen d’irrecevabilite — celui par exemple qui a trait 
a la diversite des plaideurs -— pourraient recevoir quelque applica¬ 
tion, meme dans la presente instance. Il convient, cependant, 
d’observer que la situation n’est pas la meme, surtout en conside- 
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It must first of all be observed that any jurisdiction which the 
Polish Courts may have does not enter into account. For the act 
on the part of the Polish Government, which the Court has held not 
to be in conformity with the Geneva Convention, consisted in the 
application of Articles 2 and 5 of the Polish law of July 14th, 1920, 
introduced into Polish Upper Silesia by the law of June 16th, 1922, 
which application, in the opinion of the Court (Judgment No. 7), 
is in itself a measure contrary to Article 6 and the following articles 
of the Convention. The Court of Huta Krolewska (Konigshutte) 
effected this application by ordering the entry in the land register 
of the Polish Treasury as owner of the factory in place of the 
Oberschlesische. Accordingly, Poland has not argued that the 
Polish Courts have jurisdiction in regard to reparation. 

The tribunals to be taken into account are therefore those con¬ 
templated by the Geneva Convention itself, namely, the Upper 
Silesian Arbitral Tribunal and the Germano-Polish Mixed 
Arbitral Tribunal. The Agent and Counsel for the Polish Govern¬ 
ment spoke sometimes of the one and sometimes of the other 
of these tribunals, without specifying which of them would be 
competent in the particular case nor whether both of them would 
be so competent. 

The question whether the jurisdiction of these tribunals might 
prevent the exercise of the jurisdiction bestowed upon the Court by 
paragraph 1 of Article 23 of the Geneva Convention was brought 
up before the Court during the proceedings in regard to the juris¬ 
diction in the suit submitted to the Court by the German Govern¬ 
ment’s Application of May 15th, 1925. The Polish Government 
indeed submitted that that Application could not be entertained 
until the Germano-Polish Mixed Arbitral Tribunal had delivered 
judgment in the case concerning the same factory of Chorzow 
brought by the Oberschlesische on November 10th, 1922, before 
that Tribunal. The Polish Government also argued that, as it 
was a question of an alleged destruction of vested rights, the Upper 
Silesian Tribunal might have jurisdiction under Article 5 of the 
Convention. 

Some of the reasons for which the Court, in Judgment No. 6,. 
overruled this plea that the suit could not be entertained—for in¬ 
stance the argument relating to the fact that the Parties are not the 
same—might to some extent be applicable also in the present case. 
It should however be observed that the position is not the same. 
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ration du fait que la Requete allemande du 15 mai 1925 ne 
demandait a la Cour qu’un jugement declaratoire entre Btats, tel 
que la Cour seule pouvait le rendre, alors que la presente Requete 
vise a obtenir une indemnite, qui n’est pas necessairement differente 
de celle que les societes, en faveur desquelles elle- est demandee, 
pourraient obtenir d’une autre juridiction competente, si elle 
existait. C’est pourquoi la Cour ne se contentera pas de renvoyer 
a son Arret n° 6 et examinera a nouveau la question par rapport aux 
conditions speciales dans lesquelles elle se presente actuellement. 

Avant de proceder a cet examen, la Cour croit devoir rappeler 
ce qui suit. Dans son Arret n° 7, elle a retenu que, 1 ’expropriation 
admise par le titre III de la Convention de Geneve etant une 
derogation aux regies generalement appliquees en ce qui concerne 
le traitement des etrangers ainsi qu’au principe du respect des 
droits acquis, et cette derogation ayant elle-meme un caractere 
strictement exceptionnel, toute autre atteinte aux biens, droits et 
interets des ressortissants allemands vises par le titre III, qui ne 
serait pas justifiee par un titre special primant la Convention, et qui 
depasserait les limites du droit international commun, est incom¬ 
patible avec le regime etabli par la Convention. La mainmise sur 
les biens, droits et interets appartenant aux Oberschlesische et 
Bayerische constituait precisement une telle atteinte. C’est dans ce 
sens que les mesures prises par le Gouvernement polonais a l’egard 
desdites Societes sont, de l’avis de la Cour, contraires au titre III 
de la Convention de Geneve, et cela bien qu’elles ne rentrent pas, a 
proprement parler, dans le cadre des expropriations ou liquidations 
reglees par ce titre. II s’agit done de mesures speciales ; et ce n’est 
que par rapport a ces mesures ainsi qualifiees et au regime haut- 
silesien que doit etre examinee la question de savoir si les Societes 
depossedees pourraient s’adresser, soit au Tribunal arbitral haut- 
silesien, soit au Tribunal arbitral mixte germano-polonais, pour la 
reparation du dommage souffert. 


La competence du Tribunal arbitral haut-silesien est soutenue 
par le Gouvernement polonais sur la base de 1 ’article 5 de la 
Convention de Geneve. Cet article, qui est le dernier du titre II 
de la Convention, est ainsi congu : 
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more especially in view of the fact that the German Application 
of May 15th, 1925, only asked the Court for a declaratory judgment 
between States, which only the Court could give, whereas the 
present Application seeks an indemnity which is not necessarily 
different from that which the Companies on whose behalf it is 
claimed, might obtain from another tribunal, assuming that there 
was one which was competent. For this reason, the Court will not 
be content merely to refer to Judgment No. 6 and will once more 
examine the question in relation to the special conditions in which it 
presents itself on this occasion. 

Before undertaking this examination, the Court feels called upon 
to call to mind the following: In Judgment No. 7 it held that, as the 
expropriation allowed under Head III of the Geneva Convention, 
is a derogation from the rules generally applied as regards the treat¬ 
ment of foreigners and from the principle of respect for vested 
rights, and this derogation is itself of a strictly exceptional character, 
any other measure affecting the property, rights and interests of 
German nationals Contemplated in Head III and not supported 
by some special authority having precedence over the Convention, 
and which oversteps the limits of generally accepted international 
law, is incompatible with the regime established by the Convention. 
The seizure of the property, rights and interests belonging to the 
Oberschlesische and Bayerische was precisely a measure of this 
kind. It is in this sense that the measures taken by the Polish 
Government in respect of the above-mentioned Companies are, 
in the Court’s opinion, contrary to Head III of the Geneva Conven¬ 
tion, and this in spite of the fact that they do not, properly speaking, 
fall within the expropriations or liquidations regulated under that 
Head. The measures in question are therefore of a special 
nature; and it is only in relation to those measures, thus 
qualified, and to the regime established in Upper Silesia, that it 
must be considered whether the dispossessed Companies could 
apply either to the Upper Silesian Arbitral Tribunal or to the 
German Polish Mixed Arbitral Tribunal for reparation of the 
injury sustained. 

The Polish Government argues that the Upper Silesian Tribunal 
has jurisdiction on the basis of Article 5 of the Geneva Convention. 
This article, which is the last of Head II of the Convention, is 
as follows : 


4 
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« La question de savoir si et dans quelle mesure une indemnity 
pour la suppression ou la diminution de droits acquis doit 
etre payee par l’Ltat, sera directement tranchee par le Tribunal 
arbitral sur plainte de 1’ay ant droit. » 

De l’avis de la Cour, cette these ne saurait etre acceptee. Quels, 
que soient, par ailleurs, le contenu et les limites de la juridiction 
attribute au Tribunal haut-silesien par ledit article, toujours 
est-il que cette juridiction se refere a la matiere reglee dans le 
titre II de la Convention, qui traite de la protection des droits 
acquis. Or, la Cour a statue, dans son Arret n° 7, que la depossession 
des Oberschlesische et Bayerische constituait une violation du 
titre III; et cela meme s’il est vrai que toute violation de ce titre, 
qui constitue une exception au principe general du respect des 
droits acquis, est en meme temps necessairement une violation du 
titre II egalement. II s’ensuit que les juridictions competentes ne 
peuvent etre que celles que prevoit le titre III. Cela resulte aussi 
du fait que le Tribunal arbitral haut-silesien, conformement a 
l’article 5, ne peut allouer que des indemnites pecuniaires ; or, il est 
constant que le titre III de la Convention vise surtout le maintien 
du statu quo en Haute-Silesie polonaise et, partant, que la restitutio 
in pristinum, chaque fois que cela est possible, est la consequence 
naturelle de toute violation ou inobservation des dispositions y 
contenues. 

La competence du Tribunal arbitral mixte germano-polonais. 
resultant du Traite de paix de Versailles est expressement reservee 
par l’article 23, alinea 2. 

Pour comprendre cette disposition, il convient de rappeler que le 
titre III de la Convention de Geneve n’a pas supprime, tout en le 
restreignant a plusieurs points de vue, le regime de liquidation 
institue par le Traite de Versailles, et que certaines dispositions de ce 
Traite relatives audit regime ont ete expressement declarees appli- 
cables en Haute-Silesie polonaise. C’est ainsi que les articles 7 et 8 
de la Convention de Geneve renvoient aux articles 92 et 297 dudit 
Traite. 
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« La question de savoir si et dans quelle mesure une indem- 
nite pour la suppression ou la diminution de droits acquis 
doit etre payee par 1’Ltat, sera directement tranchee par le 
Tribunal arbitral sur plainte de l’ayant droit L » 

In the Court’s opinion, it is impossible to accept this proposition. 
Whatever the scope and limits of the jurisdiction conferred on the 
Upper Silesian Tribunal by this article may be in other respects, the 
fact remains that this jurisdiction relates to the subject matter 
dealt with in Head II of the Convention which concerns the 
protection of vested rights. Now the Court, in Judgment No. 7, 
has decided that the dispossession of the Oberschlesische and 
Bayerische was a violation of Head III and it has decided thus 
even though it may be true that any violation of this Head, which 
constitutes an exception to the general principle of respect for 
vested rights, is at the same time necessarily a violation of Head II 
also. It follows that the competent tribunals can only be those 
provided for by Head III. This is also borne out by the fact that 
the Upper Silesian Arbitral Tribunal, under Article 5, can only 
allow pecuniary indemnities; now it is certain that Head III of 
the Convention is mainly designed to preserve the status quo in 
Polish Upper Silesia and therefore that, whenever possible, restitutio 
in -pristinum is the natural redress of any violation of, or failure to 
observe, the provisions therein contained. 

The jurisdiction of the Germano-Polish Mixed Arbitral Tribunal 
derived from the Treaty of Peace of Versailles, is expressly reserved 
by Article 23, paragraph 2. 

In order to understand this provision, it should be remembered 
that Head III of the Geneva Convention has not abolished, although 
it limits in several respects, the liquidation regime instituted by 
the Treaty of Versailles, and that some provisions of that Treaty 
concerning that regime have been expressly declared applicable 
in Polish Upper Silesia. Thus Articles 7 and 8 of the Geneva 
Convention refer to Articles 92 and 297 of the Treaty. 


' This text, which is the sole and authoritative text of the article, may¬ 
be translated into English as follows: 

“The question whether and to what extent an indemnity for the 
suppression or diminution of vested rights must be paid by the State, 
will be directly decided by the Arbitral Tribunal upon the complaint 
of the interested Party.” 
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Ces articles prevoient, entre autres, la faculte, pour les particuliers, 
de s’adresser au Tribunal arbitral mixte. Cette faculte est reconnue 
a l’ayant droit, au cas oil les conditions de la vente ou des mesures 
prises par le gouvernement liquidateur en dehors de sa legislation 
generale auraient ete injustement prejudiciables aux prix; le 
Tribunal peut alors accorder a l’ayant droit une indemnite equitable, 
qui devra etre payee par le gouvernement liquidateur. 

Comme la Convention de Geneve voulait assurer aux ressortissants 
allemands en Haute-Silesie polonaise un traitement plus favorable 
que celui qui resulte du Traite de Versailles, il ne pouvait etre 
question de supprimer ou de diminuer les garanties que ledit Traite 
accorde aux personnes soumises a la liquidation. D’autre part, 
la juridiction attribute a la Cour par 1 ’article 23, alinea premier, 
et qui n’a pas d’equivalent dans le regime de liquidation du Traite 
de Versailles, aurait pu laisser quelque doute sur le point de savoir 
si les votes de recours ouvertes aux ayants droit en vertu dudit 
Traite seraient neanmoins admissibles. Des cas du genre de ceux 
que prevoient les dispositions de ce Traite relatives au regime de 
liquidation sont certainement possibles meme dans les expropria¬ 
tions ou liquidations admises par la Convention de Geneve. II etait 
done naturel de sauvegarder, par une disposition expresse, le droit 
qu’ont les particuliers de s’adresser, dans ces cas, au Tribunal 
arbitral mixte : e’est ce qu’a fait l’alinea 2 de l’article 23. 

La Cour n’a pas manque de porter aussi son attention sur 
l’article 22 de la Convention de Geneve, pour autant qu’il prevoit 
la competence du Tribunal arbitral mixte germano-polonais. II est 
clair, cependant, que cet article vise egalement des expropriations 
regulieres faites dans ie cadre des articles precedents. Cela resulte 
notamment du fait que l’hypothese y envisagee est celle d’une 
demande en dommages et interets plus etendue que 1’indemnite 
fixee ; il s’agit done d’un cas d’expropriation proprement dite, 
et la competence reconnue au Tribunal arbitral mixte ne se distingue 
pas de celle qui lui est attribute par les articles 92 et 297 du Traite 
de Versailles. 

S’il en est ainsi, il ne semble guere douteux que, ni cette disposi¬ 
tion ni 1’article 23, alinea 2, ne visent expressement des faits du 
genre de ceux pour lesquels le Gouvernement allemand demande 
une indemnite en faveur des societes depossedees. Ainsi qu’il a ete 
dit ci-dessus, il s’agit de mesures speciales qui depassent le jeu nor- 
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These articles, amongst other things, allow private persons to 
appeal to the Mixed Arbitral Tribunal. The right to do so 
is given to the interested Party in the event of the conditions of 
sale or measures taken by the liquidating government outside its 
ordinary legislation being unfairly prejudicial to the price ; the 
Tribunal may then grant the interested Party a reasonable 
indemnity which is to be paid by the liquidating government. 

As the Geneva Convention was intended to secure to German 
nationals in Polish Upper Silesia treatment more favourable than 
that resulting from the Treaty of Versailles, there could be no 
question of abolishing or diminishing the guarantees given by the 
Treaty to persons liable to have their property liquidated. Again, 
the jurisdiction bestowed upon the Court by Article 23, paragraph 1, 
which has no equivalent under the liquidation regime of the Treaty 
of Versailles, might have left some doubt as to whether the means 
of obtaining redress open to interested Parties under the Treaty 
of Versailles would remain open notwithstanding. Cases of the 
same kind as those contemplated by the provisions of that Treaty 
concerning the regime of liquidation are certainly possible, even in 
connection with the expropriations or liquidations authorized 
by the Geneva Convention. It was therefore natural expressly to 
reserve the right possessed by private persons to appeal in such 
cases to the Mixed Arbitral Tribunal : this is what paragraph 2 of 
Article 23 does. 

The Court has also not omitted to examine Article 22 of the 
Geneva Convention, in so far as it bestows jurisdiction upon the 
Germano-Polish Mixed Arbitral Tribunal. It is however clear that 
this article also contemplates regular expropriations effected within 
the limits fixed by the preceding articles. That this is the case 
is proved by, amongst other things, the fact that the contingency 
contemplated in the article is that of a claim for damages greater 
than the indemnity fixed ; the case is therefore one of expropriation, 
in the proper sense of the term, and the jurisdiction given to the 
Mixed Arbitral Tribunal does not differ from that bestowed upon 
it by Articles 92 and 297 of the Treaty of Versailles. 

This being so, there would seem to be no doubt that neither 
this provision nor Article 23, paragraph 2, expressly contem¬ 
plates acts of the kind for which the German Government 
claims an indemnity on behalf of the dispossessed Companies. As 
has already been stated, these acts constitute special measures 
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mal des articles 6 a 22 de la Convention de Geneve, alors que la 
competence reservee par l’article 23, alinea 2, suppose l’application 
de ces articles. La reparation est en l’espece la consequence, non pas 
de l’application des articles 6 a 22, mais d’actes qui sont contraires 
aux dispositions de ces articles. 

II n’a pas echappe a la Cour que la Oberschlesische a entre autres 
appuye son recours au Tribunal arbitral mixte germano-polonais 
sur l’article 305 du Traite de Versailles. Cela ne saurait cependant 
modifier la conclusion a laquelle la Cour vient d’arriver. L’arti¬ 
cle 305, auquel, d’ailleurs, ni l’agent ni le Conseil du Gouvernement 
polonais n'ont fait aucune allusion, vise a assurer la_ possibility, 
pour les interesses, de recourir au Tribunal arbitral mixte meme 
si les mesures contraires aux dispositions du Traite de Versailles 
ont pris corps dans un jugement. Quelle que soit par ailleurs Inter¬ 
pretation que les tribunaux arbitraux mixtes ont pu ou pourront 
donner a cet article, et a laquelle la Cour ne saurait d’aucune maniere 
porter atteinte, la Cour, amenee a delimiter sa propre competence 
par rapport a celle d’une autre juridiction, ne peut faire flechir la 
sienne que vis-a-vis d’un texte qui, de son propre avis, soit sufft- 
samment precis pour exclure la possibility d’un conflit negatif de 
competences entrainant le danger d’un deni de justice. La Cour 
n’est pas d’avis qu’en ce qui conceme 1’applicability de l’article 305 
a la situation de la Oberschlesische, toute possibility de doute soit 
exclue ; elle fait cependant observer qu’elle n’est pas appelee a 
trancher ce point. En outre, il y a lieu de noter que le Gouvernement 
polonais avait souleve, au regard de l’instance introduite devant le 
Tribunal arbitral mixte germano-polonais par la Oberschlesische, 
le 10 novembre 1922, une exception d'incompetence fondee, entre 
autres, sur 1’opinion suivant laquelle ledit article 305 ne serait 
pas applicable en l’espece. 

Au surplus, il y a un autre motif que la Cour croit devoir invoquer 
pour demontrer que la competence du Tribunal arbitral mixte ne 
peut etre opposee en l’espece a la juridiction a elle conferee par 
l’article 23 de la Convention de Geneve. 

Un examen approfondi des dispositions du titre III de la Conven¬ 
tion de Geneve demontre — ainsi que la Cour a deja eu l’occasion 
de le dire dans son Arret n° 7 — qu’un des principes fondamentaux 
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which fall outside the normal operation of Articles 6 to 22 of the 
Geneva Convention, whereas the jurisdiction reserved by Article 23, 
paragraph 2, assumes the application of those articles. In the 
present case reparation is the outcome, not of the application of 
Articles 6 to 22, but of acts contrary to the provisions of those 
articles. 

It has not escaped the Court that the Oberschlesische supported 
the action brought by it before the Germano-Polish Mixed Arbitral 
Tribunal upon, amongst other things, Article 305 of the Treaty 
of Versailles. This cannot, however, affect the conclusion just 
arrived at by the Court. The aim of Article 305—to which, 
besides, neither the Agent nor Counsel for the Polish Government 
have made any allusion—is to secure to interested Parties the possi¬ 
bility of having recourse to the Mixed Arbitral Tribunal, even if 
measures contrary to the terms of the Treaty of Versailles have 
been embodied in a judgment. Whatever construction in other 
respects the Mixed Arbitral Tribunals have placed or may place 
upon this article, with which construction the Court wishes in no 
way to interfere, the Court, when it has to define its jurisdiction in 
relation to that of another tribunal, cannot allow its own compet¬ 
ency to give way unless confronted with a clause which it considers 
sufficiently clear to prevent the possibility of a negative conflict 
of jurisdiction involving the danger of a denial of justice. The Court 
does not consider that, in regard to the applicability of Article 305 
to the situation of the Oberschlesische, all possible doubt is elimin¬ 
ated ; it would observe, however, that it is not called upon to 
decide this point. Furthermore, it should be noted that the Polish 
Government, in regard to the action brought by the Oberschlesi¬ 
sche before the Germano-Polish Mixed Arbitral Tribunal on Nov¬ 
ember 10th, 1922, filed a plea to. the jurisdiction on the ground, 
amongst others, that Article 305 was not considered as applic¬ 
able in that case. 

There is, moreover, another reason which the Court feels called 
upon to invoke in order to show that the jurisdiction of the Mixed 
Arbitral Tribunal cannot be urged in this case in opposition to the 
jurisdiction conferred on the Court by Article 23 of the Geneva 
Convention. 

A careful examination of the provisions of Head III of the Geneva 
Convention brings out—as the Court has already had occasion to 
point out in Judgment No. 7—that one of the fundamental prin- 



31 ARRET N° 8. — USINE DE CHORZOW (COMPETENCE) 

sur lesquels se base ce titre en matiere de procedure exige qu’aucune 
depossession ne soit faite sans notification prealable au proprietaire 
reel ou apparent, lui ouvrant la possibilite de se faire entendre 
devant l’instance competente. II est constant — etant donnees 
la promulgation par le Gouvernement polonais des lois des 14 juillet 
1920 et 16 juin 1922, ainsi que 1’application faite de ces lois — qu’en 
l’espece pareille procedure n’a pas ete suivie, la depossession des 
Societes interessees ayant ete effectuee, selon le Gouvernement 
polonais, en dehors du cadre de la Convention de Geneve. Par conse¬ 
quent, le Gouvernement polonais ne saurait, dans le cas d’espece, 
exiger des interesses qu’ils attendent le redressement du tort subi 
par eux des tribunaux qui auraient eventuellement ete accessibles 
si la Convention avait ete appliquee. Car, desormais, les interesses 
pourraient tout au plus obtenir de ces tribunaux la reparation du 
tort, tandis que, si cette procedure avait ete suivie, le tort ne serait 
peut-etre j amais ne. 

. De ce qui vient d’etre dit, il s’ensuit qu’une fois la depossession 
accomplie sans examen prealable du droit de propriety, la possibilite 
d’entreprendre pareil examen afin de justifier, apres coup, cette 
depossession, ne saurait effacer une violation qui a deja eu lieu de 
la Convention de Gen&ve, ni affecter la competence de la Cour, 

C’est, du reste, un principe generalement reconnu par la juris¬ 
prudence arbitrale internationale, aussi bien que par les juridictions. 
nationales, qu’une Partie ne saurait opposer a l’autre- le fait de ne 
pas avoir rempli une obligation ou de ne pas s’etre servi d’un 
moyen de recours, si la premiere, par un acte contraire au droit,, 
a empeche la seconde de remplir 1’obligation en question, ou d’avoir 
recours a la juridiction qui lui aurait ete ouverte. 

Si, a l’encontre de ce que la Cour vient maintenant d’exposer, 
il etait allegue que les mesures prises par le Gouvernement polonais 
a l’egard des Oberschlesische et Bayerische ne constituaient pas 
une expropriation au sens du titre III de la Convention de Geneve, 
la Cour devrait repeter ce qu’elle a deja eu l’occasion de dire non 
seulement dans son Arret n° 7, mais egalement dans le present arret, 
savoir que, si 1’expropriation moyennant indemnity est prohibee 
par ledit titre, a plus forte raison en est-il ainsi d’une prise de pos¬ 
session sans compensation aux interesses. 
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ciples upon which this Head is based, as regards procedure, is that 
no dispossession may be effected without previous notice to the 
real or apparent owner, affording him an opportunity of being heard 
before the competent tribunal. It is certain—having regard to the 
promulgation by the Polish Government of the laws of July 14th, 
1920, and of June 16th, 1922, and to the application given to those 
laws—that in this case such a procedure has not been adopted, for 
the dispossession of the Companies concerned had, in the Polish 
Government’s contention, taken place outside the framework of the 
Geneva Convention. Consequently, the Polish Government cannot 
in this particular case require the interested Parties to look for 
redress of the injury sustained by them to the tribunals which might 
have been open to them if the Convention had been applied. 
For, thereafter, the utmost that the interested Parties could obtain 
from these tribunals would be reparation for the wrong, whereas, 
if that procedure had been followed out, the wrong would perhaps 
never have occurred. 

From what has been said, it follows that once dispossession 
has taken place without previous investigation of the right of owner¬ 
ship, the possible undertaking of this investigation in order to justify 
such dispossession after it has taken place, cannot undo the fact that 
a breach of the Geneva Convention has already taken place, or 
affect the Court’s jurisdiction. 

It is, moreover, a principle generally accepted in the jurisprudence 
of international arbitration, as well as by municipal courts, that one 
Party cannot avail himself of the fact that the other has not ful¬ 
filled some obligation or has not had recourse to some means of 
redress, if the former Party has, by some illegal act, prevented the 
latter from fulfilling the obligation in question, or from having 
recourse to the tribunal which would have been open, to him. 

If, against what has just been stated by the Court, it were con¬ 
tended that the measures taken by the Polish Government in regard 
to the Oberschlesische and Bayerische did not constitute expro¬ 
priation within the meaning of Head III of the Geneva Convention, 
the Court would be called upon to repeat what it has already had 
occasion to say not only in Judgment No. 7, but also in the present 
Judgment, namely, that if expropriation in consideration of an 
indemnity is prohibited by that Head, a fortiori is a seizure, without 
compensation to the interested Parties, prohibited. 
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II a ete allegue a plusieurs reprises, dans la presente procedure, 
que la Cour devrait dans le doute decliner sa competence. II est vrai 
que la juridiction de la Cour est toujours une juridiction limitee, 
n’existant que dans la mesure oil les fitats l’ont admise ; par conse¬ 
quent, la Cour ne l’affirmera en cas de contestation — ou lorsqu’elle 
doit l’examiner d’office — qu’a la condition que la force des raisons 
militant en faveur de la competence soit preponderante. Le fait 
que des arguments serieux peuvent etre invoques pour soutenir 
la these que la competence n’existe pas, ne saurait deja creer un 
doute qui serait de nature a faire echec a la competence. C’est tou¬ 
jours l’existence d’une volonte des Parties de conferer juridiction 
a la Cour, qui fait l’objet de l’examen de la question de savoir 
s’il y a competence ou non. Le doute destructif de la competence 
n’entre pas en ligne de compte lorsque cette volonte — comme dans 
le cas actuel — peut etre etablie d’une maniere qui satisfait la 
conviction de la Cour. 


* 

* * 

II ressort des considerations qui precedent que la Cour affirme sa 
competence et retient 1’affaire pour statuer au fond, en ce qui 
concerne le premier point des conclusions du Memoire du 2 mars 
1927, voire en ce qui concerne la question de savoir si, « en raison 
de son attitude, vis-a-vis des Oberschlesische et Bayerische, consta- 
tee par la Cour comme n’etant pas conforme aux dispositions des 
articles 6 et suivants de la Convention de Geneve, le Gouvernement 
polonais est tenu a la reparation du prejudice subi de ce chef par 
lesdites Societies a partir du3 juillet 1922 jusqu’a la date de l’arret 
demande ». 

Les autres conclusions (2 a 4) dudit Memoire visent le montant 
des indemnites a payer par la Pologne, une defense d’exportation 
frappant certains produits, et, enfin, le mode de paiement. Le 
droit, pour la Cour, de s’occuper de ces points et d’accorder ou de 
refuser au Gouvernement allemand ce qu’il demande, decoule de sa 
competence pour connaitre de la demande en reparation. 

Tout en contestant la competence de la Cour de connaitre des 
demandes en reparation pour violation des articles 6 a 22 
de la Convention de Geneve, la Pologne, dans son Contre- 
Memoire preliminaire, a formule, a titre de these subsidiaire, des 



JUDGMENT No. 8.—CHORZOW FACTORY (JURISDICTION) . 32 

It has been argued repeatedly in the course of the present pro¬ 
ceedings that in case of doubt the Court should decline jurisdiction. 
It is true that the Court’s jurisdiction is always a limited one, 
existing only in so far as States have accepted it; consequently, the 
Court will, in the event of an objection—or when it has automatic¬ 
ally to consider the question—only affirm its jurisdiction provided 
that the force of the arguments militating in favour of it is prepond¬ 
erant. The fact that \yeighty arguments can be advanced to sup¬ 
port the contention that it has no jurisdiction cannot of itself 
create a doubt calculated to upset its jurisdiction. When consider¬ 
ing whether it has jurisdiction or not, the Court’s aim is always to 
ascertain whether an intention on the part of the Parties exists to 
confer jurisdiction upon it. The question as to the existence of a 
doubt nullifying its jurisdiction need not be considered when, as 
in the present case, this intention can be demonstrated in a manner 
convincing to the Court. 

* 

* * 

It follows from the foregoing considerations that the Court affirms 
its jurisdiction and reserves the suit for judgment on the merits in 
so far as the first of the submissions of the Case of March 2nd, 1927, 
is concerned, that is to say, as regards the question whether, “by 
reason of its attitude in respect of the Oberschlesische and Bayerische, 
which attitude has been declared by the Court not to have been in 
conformity with the provisions of Article 6 and the following articles 
of the Geneva Convention, the Polish Government is under an 
obligation to make good the consequent injury sustained by the 
aforesaid Companies from July 3rd, 1922, until the date of the 
judgment sought”. 

The other submissions (Nos. 2-4) of the Case relate to the amount 
of the indemnities to be paid by Poland, a prohibition of export 
affecting certain products and, finally, the method of payment. The 
Court’s right to deal with these points and to grant or refuse the 
German Government’s claim, follows from the fact of its jurisdic¬ 
tion to hear the claim for reparation. 

Whilst denying that the Court has jurisdiction to deal with claims 
seeking reparation for a breach of Articles 6 to 22 of the Geneva 
Convention, Poland, in her preliminary Counter-Case, has in the 
alternative submitted certain objections in regard, particularly, to 
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objections, notamment au sujet de la conclusion allemande visant 
une defense d’exportation, et de l’autre conclusion tendant a ecarter 
pour la Pologne la possibility de compenser le montant eventuelle- 
ment du pour des reparations, avec une creance qu’elle detiendrait 
eontre 1 ’Allemagne en vertu de la decision du Conseil de la Societe 
des Nations du 9 decembre 1924. La Cour n’a pas a se prononcer 
sur ces points dans le present stad'e de la procedure; ils 
appartiennent au fond de 1’affaire. 

L’ex amen de la question de savoir quelles formes de reparation 
sont admissibles en l’espece et quelles modalites de paiement sont 
indiquees, presuppose que la Cour aurait constate l’existence de 
l’obligation de reparer ainsi que l’existence, la nature et l’etendue 
du dommage resultant d’une attitude contraire aux articles 6 a 22. 

En ce qui conceme la conclusion n° 4 d) du Memoire allemand, 
la question de savoir si la Pologne pourrait, le cas echeant, faire 
valoir une demande en vue de compenser sa dette a l’egard de 
l’Allemagne par une creance quelconque, demeure, partant, entie- 
rement reservee. 

PAR CES MOTIFS, 

La Cour, jugeant contradictoirement, 

decide par dix voix eontre trois : 

1) de rejeter l’exception preliminaire, soulevee par le Gouver- 
nement de Pologne et tendant a contester'la competence de la 
Cour pour connaitre de l’instance introduite par le Gouvernement 
d’Allemagne- le 8 fevrier 1927, et de retenir cette demiere pour 
statuer au fond; 

2) de charger le President de fixer les delais pour le depot des 
contre-memoire, replique et duplique quant au fond. 

Le present arret ayant ete redige en francais et en anglais, 
e’est le texte francais qui fait foi. 
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the German submission concerning a prohibition of export and to the 
other submission to the effect that Poland should not be allowed 
to set off, against any amount which may be due as reparation, a 
claim which she has against Germany under the decision of the 
Council of the League of Nations of December 9th, 1924. The 
Court is not called upon to give a decision on these points at this 
stage of the proceedings ; they belong to the merits of the suit. 

Consideration of the question of the forms of reparation which 
are admissible in this case and of the methods of payment indicated 
would presuppose that the Court had satisfied itself of the existence 
of an obligation to make reparation and of the existence, nature 
and extent of the injury resulting from an attitude contrary to 
Articles 6 to 22. 

As regards conclusion No. 4 ( d ) of the German Case, the question 
whether Poland could, if the case arise, assert a claim to set off 
against her debt to Germany any debt due to her by Germany 
remains therefore entirely reserved. 


FOR THESE REASONS, 

The Court, having heard both Parties, 
by ten Votes to three, 

(1) dismisses the plea made by the Polish Government requesting 
the Court to declare that it has no jurisdiction to deal with the 
suit brought by the German Government on February 8th, 1927, 
and reserves this suit for judgment on the merits ; 


(2) instructs the President to fix the times for the deposit of the 
Counter-Case, Reply and Rejoinder on the merits. 

Done in French and English, the French text being author¬ 
itative, at the Peace Palace, The Hague, this twenty-sixth day of 
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Fait au Palais de la Paix, a La Haye, le vingt-six juillet mil 
heuf cent vingt-sept, en trois exemplaires, dont l'un restera depose 
aux archives de la Cour et dont les autres seront transmis aux 
agents des Gouvernements des Puissances requerante et defen- 
deresse respectivement. 

Le President : 

(■ Signe ) Max Huber. 

Le Greffier: 

(Signe) A. Hammarskjold. 


M. Ehrlich, Juge national polonais, se prevalant du droit que lui 
confere l’article 57 du Statut, a joint au present arret l’expose 
suivant de son opinion individuelle. 

(Paraphe) M. H. 

( Paraphe) A. H. 
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July, nineteen hundred and twenty-seven, in three copies, one of 
which is to be placed in the archives of the Court, and the others 
to be forwarded to the Agents of the applicant and respondent 
Parties respectively. 


{Signed) Max Huber, 
President. 

{Signed) A. Hammarskjold, 
Registrar. 


M. Ehrlich, Polish National Judge, availing himself of the right 
conferred on him by Article 57 of the Statute, has delivered the 
separate opinion which follows hereafter. 

{Initialled) M. H. 
{Initialled) A. H. 



